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Inventory of facilities needing environ-
mental controls; preliminary assessment;
notice to operator; criteria for adding fa-
cilities to inventory

Removal of facilities from inventory; cri-
teria
Public inspection of inventory; informa-

tion included in inventory; organization;
report; action plan

Inventory listing not prerequisite to other
remedial action

Preliminary assessment of potential facil-
ity

Accessibility of information about hazard-
ous substances; entering property or fa-
cility; samples; confidentiality

Strict liability for remedial action costs
for injury or destruction of natural re-
source; limited exclusions

Right of contribution from other person
liable for remedial action costs; allocation
of orphan share

Removal or remedial action; reimburse-
ment of costs; liability; damages

“Person” defined for ORS 465.265 to 465.310
Legislative findings and intent

Remedial action and financial assistance
program; contracts for implementation

Rules; insuring tax deductibility of inter-
est on bonds

Requirements for financial assistance;

contents of agreements

Financial assistance agreement not Gen-
eral Fund obligation; cost estimates; se-
curity; recovery of costs; compromise of
obligations

Decision regarding financial assistance
not subject to judicial review

Records and financial assistance applica-
tions exempt from disclosure as public
record

Application fees

Accounting procedure for financial assist-
ance moneys

Standards for degree of cleanup required;
Hazard Index; risk protocol; hot spots of
contamination; exemption; rules

Notice of proposed cleanup action; receipt
and consideration of comment; notice of
approval

Agreement to perform removal or reme-
dial action; reimbursement; agreement as
order and consent judgment; effect on li-
ability

Agreement to release party from potential
liability to state to facilitate cleanup and
reuse of property; eligible parties; terms
of agreement

State remedial action costs; payment; ef-
fect of failure to pay
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465333 Recovery of costs of program develop-
ment, rulemaking and administrative ac-
tions as remedial action costs;
determination of allocable costs

465335 Costs, penalties and damages as lien; en-
forcement of lien

465.340 Contractor liability; indemnification

465375 Monthly fee of operators; amount; use of
moneys

465376 Special hazardous waste management
fees; use of fees

465378 Department to work with other states to
avoid disruption of waste flows

465381 Hazardous Substance Remedial Action
Fund; sources; uses; Orphan Site Ac-
count; uses

465386 Commission authorized to increase fees;
basis of increase; amount of increase

465391 Effect of certain laws on liability of per-
son

465400 Rules; designation of hazardous substance

465405 Rules; “confirmed release”; “preliminary
assessment”

465410 Ranking of inventory according to risk;
rules

465420 Remedial Action Advisory Committee

465425 “Security interest holder” defined for ORS
465.430 to 465.455
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465435 Rules relating to exemption from liability
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for fiduciary
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quired; minimum standards for investi-
gation
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Insurance for environmental claims; rules
of construction; duty to pay defense or
indemnity costs; allocation

Short title

(Cleanup of Contamination Resulting

From Dry Cleaning Facilities)
Purpose

Exemption from administrative or judicial
action to compel removal or remedial ac-
tion; exemption from liability; exceptions;
limitations

Waste minimization requirements for dry
cleaning facilities; annual report; report-
able release; rules

Dry cleaning advisory group

Dry Cleaner Environmental Response Ac-
count; use; deductible amounts for ex-
penditures

Annual fee and gross revenue fee for dry
cleaning facilities

Fee on sale or transfer of dry cleaning
solvent; exemption

Fee on use of dry cleaning solvent

Calculation of fee for partial gallons; re-
fund or credit

Reporting of fees

Department of Environmental Quality
may contract for collection of fees

Late charges; enforcement by Department
of Revenue

Suspension of dry cleaning fees; recom-
mendation to Legislative Assembly

CHEMICAL AGENTS
Definitions for ORS 465.550 and 465.555

County assessment of effects of major re-
covery or remedial action at storage or
disposal site for chemical agents; annual
fee

CIVIL PENALTIES

Civil penalties for violation of removal or
remedial actions

Civil penalty for failure to pay fees
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465.006

REDUCTION OF USE OF TOXIC
SUBSTANCES AND HAZARDOUS
WASTE GENERATION

465.003 Definitions for ORS 465.003 to
465.034. As used in ORS 465.003 to 465.034:

(1) “Conditionally exempt generator”
means a generator that generates less than
2.2 pounds of acute hazardous waste as de-
fined by 40 C.F.R. 261 and that generates less
than 220 pounds of hazardous waste in one
calendar month.

(2) “Facility” means all buildings, equip-
ment, structures and other stationary items
located on a single site or on contiguous or
adjacent sites and owned or operated by the
same person or by any person that controls,
is controlled by or under common control
with any person.

(3) “Fully regulated generator” means a
generator that generates 2.2 pounds or more
of acute hazardous waste as defined by 40
C.F.R. 261, or 2,200 pounds or more of haz-
ardous waste in one calendar month.

(4) “Generator” means a person that, by
virtue of ownership, management or control,
is responsible for causing or allowing to be
caused the creation of hazardous waste.

(5) “Hazardous waste” has the meaning
given that term in ORS 466.005.

(6) “Large user” means a facility required
to submit a uniform toxic chemical release
form under 42 U.S.C. 11023.

(7) “Person” includes person, public body,
as defined in ORS 174.109, the federal gov-
ernment or any other legal entity.

(8) “Small-quantity generator” means a
generator that generates between 220 and
2,200 pounds of hazardous waste in one cal-
endar month.

(9) “Toxic substance” or “toxics” means
any substance, other than a substance used
as a pesticide in routine commercial agricul-
tural applications, in a gaseous, liquid or
solid state specified on the list of toxic
chemicals generated pursuant to 42 U.S.C.
11023, or any substance added by the Envi-
ronmental Quality Commission under ORS
465.009.

(10) “Toxics use” means use or produc-
tion of a toxic substance.

(11) “Toxics use reduction” means in-
plant changes in production or other proc-
esses or operations, products or raw
materials that reduce, avoid or eliminate the
use or production of toxic substances without
creating substantial new risks to public
health, safety and the environment, through
the application of any of the following tech-
niques:
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(a) Input substitution, achieved by re-
placing a toxic substance or raw material
used in a production or other process or op-
eration with a nontoxic or less toxic sub-
stance;

(b) Product reformulation, achieved by
substituting for an existing end product, an
end product that is nontoxic or less toxic
upon use, release or disposal;

(c) Production or other process or opera-
tion redesign or modifications;

(d) Production or other process or opera-
tion modernization, achieved by upgrading or
replacing existing equipment and methods
with other equipment and methods;

(e) Improved operation and maintenance
controls of production or other process or
operation equipment and methods, achieved
by modifying or adding to existing equipment
or methods including, but not limited to,
techniques such as improved housekeeping
practices, system adjustments, product and
process inspections or production or other
process or operation control equipment or
methods; or

(f) Recycling, reuse or extended use of
toxics by using equipment or methods that
become an integral part of the production or
other process or operation of concern, in-
cluding but not limited to filtration and
other methods.

(12) “Toxics user” means a large user, a
fully regulated generator or a small-quantity
generator.

(13) “Waste reduction” means:

(a) Any activity conducted after hazard-
ous waste is generated that is consistent
with the general goal of reducing present
and future threats to public health, safety
and the environment and that results in:

(A) The reduction of total volume or
quantity of hazardous waste generated that
would otherwise be treated, stored or dis-
posed of;

(B) The reduction of toxicity of hazardous
waste that would otherwise be treated,
stored or disposed of; or

(C) Both the reduction of total volume or
quantity and the reduction of toxicity of
hazardous waste.

(b) On-site or off-site treatment where the
treatment can be shown to confer a higher
degree of protection of the public health,
safety and the environment than other tech-
nically and economically practicable waste
1§r§,]duction alternatives. [1989 ¢.833 §2; 2005 c.206

465.006 Policy. (1) In the interest of pro-
tecting the public health, safety and the en-
vironment, the Legislative Assembly declares
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that it is the policy of the State of Oregon
to encourage reduction in the use of toxic
substances and to reduce the generation of
hazardous waste whenever technically and
economically practicable, without shifting
risks from one part of a process, environ-
mental media or product to another. Priority
shall be given to methods that reduce the
amount of toxics used and, where that is not
technically and economically practicable,
methods that reduce the generation of haz-
ardous waste.

(2) The Legislative Assembly finds that
the best means to achieve the policy set
forth in subsection (1) of this section is by:

(a) Providing toxics users and generators
with technical assistance;

(b) Requiring toxics users to engage in
comprehensive planning and develop measur-
able performance goals; and

(c) Monitoring the use of toxic sub-
stances and the generation of hazardous
waste. [1989 c.833 §3]

465.009 Rules. The Environmental Qual-
ity Commission by rule may:

(1) Add or remove any toxic substance or
hazardous waste from the provisions of ORS
465.003 to 465.034; and

(2) Modify the definition of “large user”
to coincide with the amounts specified in
federal regulations for the reporting of toxic
chemical releases. [1989 c.833 §4; 2005 ¢.206 §4]

465.010 [Amended by 1971 ¢.743 §371; repealed by
1989 ¢.846 §15]

465.012 Technical assistance to users
and generators; priority; restrictions on
enforcement resulting from technical as-
sistance; rules. (1) The Department of En-
vironmental Quality shall provide technical
assistance to toxics users and conditionally
exempt generators. In identifying the users
and generators to which the department
shall give priority in providing technical as-
sistance, the department shall consider at
least the following:

(a) Amounts and toxicity of toxics used
and amounts of hazardous waste disposed of,
discharged and released;

(b) Potential for current and future toxics
use reduction and hazardous waste re-
duction; and

(c) The toxics related exposures and risks
posed to public health, safety and the envi-
ronment.

(2) In providing technical assistance, the
department shall give priority to assisting
toxics users and conditionally exempt gener-
ators in completing and implementing an ad-
equate toxics use reduction and hazardous
waste reduction plan under ORS 465.015.
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The assistance may include but need not be
limited to:

(a) Information clearinghouse activities;
(b) Telephone hotline assistance;

(¢) Toxiecs use reduction and hazardous
waste reduction training workshops;

(d) Establishing a technical publications
library;

(e) The development of a system to eval-
uate the effectiveness of toxics use reduction
and hazardous waste reduction measures;

(f) The development of a recognition pro-
gram to publicly acknowledge toxics users
and conditionally exempt generators that
complete and implement successful toxics use
reduction and hazardous waste reduction
plans; and

(g) Direct on-site assistance to toxics us-
ers and conditionally exempt generators in
completing the plans.

(3) The department shall:

(a) Coordinate its technical assistance
efforts with industry trade associations and
local colleges and universities as appropriate.

(b) Follow up with toxics users that re-
ceive technical assistance to determine
whether the user or generator implemented
a toxics use reduction and hazardous waste
reduction plan.

(¢) Coordinate and work with local agen-
cies to provide technical assistance to busi-
nesses involved in the crushing of motor
vehicles concerning the safe removal and
proper disposal of mercury light switches
from motor vehicles.

(4) Technical assistance services provided
under this section shall not result in inspec-
tions or other enforcement actions unless
there is reasonable cause to believe there
exists a clear and immediate danger to the
public health and safety or to the environ-
ment. The Environmental Quality Commis-
sion may develop rules to carry out the

intent of this subsection. [1989 ¢.833 §5; 2001 c.924
§9; 2005 ¢.206 §5]

465.015 Toxics use and hazardous
waste reduction plan required; composi-
tion; exemption; retention at facility. (1)
Except as provided in subsection (2) of this
section, a person shall, within 120 days after
notification in writing by the Department of
Environmental Quality that the person meets
the definition of a toxics user, complete a
toxics use reduction and hazardous waste re-
duction plan. At a minimum, a plan shall in-
clude:

(a) A written policy articulating organ-
izational support for the toxics use reduction
and hazardous waste reduction plan and a
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465.021

commitment by the organization to imple-
ment plan goals.

(b) A description of its scope and objec-
tives, including the evaluation of technol-
ogies, procedures and personnel training
programs to ensure unnecessary toxic sub-
stances are not used and unnecessary waste
is not generated.

(c) Internal analysis and periodic assess-
ment of individual processes for toxics use
and hazardous waste generation.

(d) Identification of opportunities to re-
duce or eliminate toxics use and hazardous
waste generation.

(e) Employee awareness and training
programs that involve employees in toxics
use reduction and hazardous waste reduction
planning and implementation.

(f) Institutionalization of the plan by in-
corporating the plan into management prac-
tices and procedures.

(2) A person is not required to complete
a plan if the person has implemented an en-
vironmental management system, as defined
in ORS 468.172.

(3) A toxics user shall incorporate into
the plan and associated decision-making
process, the costs of using toxic substances
and generating hazardous waste. The costs
may represent, among other things, the costs
of management, liability insurance, regula-
tory compliance and oversight.

(4) As part of each plan, a toxics user
shall evaluate technically and economically
practicable toxics use reduction and hazard-
ous waste reduction opportunities for:

(a) Any toxic substance for which the
toxics user reports as a large user; and

(b) Any hazardous waste representing 10
percent or more by weight of the cumulative
hazardous waste stream generated per year.

(5) A toxics user shall explain the ra-
tionale for each toxics use reduction and
waste reduction opportunity specified in the
plan, including any impediments, such as
technical or economic barriers, to toxics use
reduction and hazardous waste reduction.

(6) A toxics use reduction and hazardous
waste reduction plan developed under this
section or the documentation for an environ-
mental management system shall be retained
at the facility. To the extent that a plan or
system may be considered a public record
under ORS 192.410, the information con-
tained in the plan or system is confidential
and is exempt from public disclosure pursu-
ant to ORS 192.502.

(7) It is the policy of this state that plans
developed under this section be kept current
and that the plans reflect changes in toxics
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use over time. In furtherance of this policy,
a toxics user may update its plan or modify
its environmental management system to re-

flect any changes. [1989 c.833 §7; 1997 c¢.384 §1; 2005
¢.206 §6]

465.018 Notification of Department of
Environmental Quality upon completion
of plan or system; implementation sum-
mary required; inspection of plan or sys-
tem. (1) Following completion of a toxics use
reduction and hazardous waste reduction
plan under ORS 465.015 or implementation
of an environmental management system, a
toxics user shall notify the Department of
Environmental Quality in a form determined
by the department that the plan or system is
in place.

(2) Twelve months after notifying the de-
partment under subsection (1) of this section,
the toxics user shall provide an implementa-
tion summary to the department.

(3) Twenty-four months after notifying
the department under subsection (1) of this
section, the toxics user shall provide a sec-
ond implementation summary to the depart-
ment.

(4) A toxics user shall permit the Direc-
tor of the Department of Environmental
Quality or the director’s designee to inspect
a plan or system to allow the department to:

(a) Determine the adequacy of the plan
or system under ORS 465.021;

(b) Assess the implementation of the plan
or system; and

(¢) Provide technical assistance under
ORS 465.012.

(5) The department shall make imple-
mentation summaries submitted to the de-
partment under this section available to the
public, including making the summaries
available in a commonly used, electronic for-
n%gg §)7r]1 the World Wide Web. [1989 c.833 §8; 2005
C.

465.020 [Amended by 1979 c.284 §151; repealed by
1989 ¢.846 §15]

465.021 Review of plan or system; no-
tification of inadequacies in plan, system
or summary; revisions; penalty. (1) The
Department of Environmental Quality may
review and determine the adequacy of a tox-
ics use reduction and hazardous waste re-
duction plan or an  environmental
management system.

(2) If a toxics user fails to complete an
adequate plan, implement an adequate sys-
tem or submit an adequate implementation
summary, the department may notify the
toxics user of the inadequacy, identifying the
specific deficiencies. The department also
may specify a reasonable time frame, of not
less than 90 days, within which the toxics
user shall modify the plan, system or imple-
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mentation summary to address the specified
deficiencies. The department also may make
technical assistance available to aid the tox-
ics user in modifying its plan, system or im-
plementation summary.

(3) If the department determines that a
modified plan, system or implementation
summary 1s inadequate, the department may
require that further modifications be made
within a time frame specified by the depart-
ment.

(4) If after having received notice of
specified deficiencies from the department, a
toxics user fails to develop an adequate plan,
system or summary within a time frame
specified pursuant to subsection (2) or (3) of
this section, the department may assess a
civil penalty in the manner provided by ORS
183.745 in an amount not to exceed $500 for
each day that the toxics user fails to develop
an adequate plan, system or summary.

(5) In reviewing the adequacy of any
plan, system or summary, the department
shall base its determination solely on
whether the plan, system or summary is
complete and prepared in accordance with
gg);]RS 465.015 or 465.032. [1989 c.833 §9; 2005 c.206

465.024 [1989 ¢.833 §10; 1997 c.384 §2; repealed by
2005 ¢.206 §11]

465.027 Contract for assistance with
higher education institution. Subject to
available funding, the Department of Envi-
ronmental Quality shall contract with an es-
tablished institution of higher education to
assist the department in carrying out the
provisions of ORS 465.003 to 465.034. The as-
sistance shall emphasize strategies to en-
courage toxics use reduction and hazardous
waste reduction and shall provide assistance
to facilities under ORS 465.003 to 465.034.
The assistance may include but need not be
limited to:

(1) Engineering internships;
(2) Engineering curriculum development;

(3) Applied toxics use reduction and haz-
ardous waste reduction research; and

(4) Engineering assistance to users and
generators. [1989 c.833 §12]

465.030 [Repealed by 1989 ¢.846 §15]

465.031 [1989 ¢.833 §14; repealed by 2005 ¢.206 §11]

465.032 Form of implementation sum-
mary; information required. An implemen-
tation summary submitted to the Department
of Environmental Quality under ORS 465.018
shall be in a form determined by the depart-
ment and shall include, but not be limited to:

(1) A summary of how the toxics use re-
duction and hazardous waste reduction plan
or environmental management system has
been implemented;
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(2) A description of specific successes
that the toxics user has had in reducing the
use of toxic substances or the generation of
hazardous wastes;

(3) An estimate of the challenges and
impediments to implementing and evaluating
toxics use reduction and hazardous waste re-
duction opportunities; and

(4) A description of future plans for tox-
ics use reduction and hazardous waste re-
duction. [2005 ¢.206 §2]

465.034 Application of ORS 465.003 to
465.034. Notwithstanding any provision of
ORS 465.003 to 465.034, nothing in ORS
465.003 to 465.034 applies to:

(1) Hazardous wastes generated from a
removal, as defined in ORS 465.200, or from
a one-time event.

(2) A raw material that contains a na-
turally occurring toxic substance and that is
used 1n a process for which there is no sub-
stitute. [1989 c.833 §16; 2005 ¢.206 §9]

465.037 Short title. ORS 465.003 to
465.034 shall be known as the Toxics Use
Reduction and Hazardous Waste Reduction
Act. [1989 c.833 §1]

465.040 [Amended by 1971 c.743 §372; repealed by
1989 ¢.846 §15]

465.050 [Amended by 1971 c.743 §373; repealed by
1989 ¢.846 §15]

465.060 [Repealed by 1989 c.846 §15]

465.070 [1989 Repealed by 1989 ¢.846 §15]

465.090 [Amended by 1971 ¢.743 §374; repealed by
1989 ¢.846 §15]

465.100 [1977 ¢.850 §2; 1985 ¢.728 §83; 1987 c.914 §26;
renumbered 464.430 in 1987]

BULK PETROLEUM PRODUCT
WITHDRAWAL REGULATION

465.101 Definitions for ORS 465.101 to
465.131. As used in ORS 465.101 to 465.131:

(1) “Bulk facility” means a facility, in-
cluding pipeline terminals, refinery termi-
nals, rail and barge terminals and associated
underground and aboveground tanks, con-
nected or separate, from which petroleum
products are withdrawn from bulk and deliv-
ered into a cargo tank or barge used to
transport those products.

(2) “Cargo tank” means an assembly used
for transporting, hauling or delivering petro-
leum products and consisting of a tank hav-
ing one or more compartments mounted on
a wagon, truck, trailer, truck-trailer, railcar
or wheels. “Cargo tank” does not include any
assembly used for transporting, hauling or
delivering petroleum products that holds less
than 100 gallons in individual, separable
containers.

(3) “Department” means the Department
of Revenue.

(2007 Edition)



HAZARDOUS WASTE AND HAZARDOUS MATERIALS 1

465.121

(4) “Person” means an individual, trust,
firm, joint stock company, corporation, part-
nership, joint venture, consortium, associ-
ation, state, municipality, commission,
political subdivision of a state or any inter-
state body, any commercial entity and the
federal government or any agency of the fed-
eral government.

(5) “Petroleum product” means a petro-
leum product that is obtained from distilling
and processing crude oil and that is capable
of being used as a fuel for the propulsion of
a motor vehicle or aircraft, including motor
gasoline, gasohol, other alcohol-blended fuels,
aviation gasoline, kerosene, distillate fuel oil
and number 1 and number 2 diesel. The term
does not include naphtha-type jet fuel,
kerosene-type jet fuel, or a petroleum prod-
uct destined for use in chemical manufactur-
ing or feedstock of that manufacturing or
fuel sold to vessels engaged in interstate or
foreign commerce.

(6) “Withdrawal from bulk” means the
removal of a petroleum product from a bulk
facility for delivery directly into a cargo tank
or a barge to be transported to another lo-
cation other than another bulk facility for
use or sale in this state. [1989 c.833 §139]

465.104 Fees for petroleum product
delivery or withdrawals; exceptions; reg-
istration of facility operators. (1) The
seller of a petroleum product withdrawn from
a bulk facility, on withdrawal from bulk of
the petroleum product, shall collect from the
person who orders the withdrawal a petro-
leum products withdrawal delivery fee in the
maximum amount of $10.

(2) Any person who imports petroleum
products in a cargo tank or a barge for de-
livery into a storage tank, other than a tank
connected to a bulk facility, shall pay a pe-
troleum products import delivery fee in the
maximum amount of $10 to the Department
of Revenue for each such delivery of petro-
leum products into a storage tank located in
the state.

(3) Subsections (1) and (2) of this section
do not apply to a delivery or import of pe-
troleum products destined for export from
this state if the petroleum products are in
continuous movement to a destination out-
side the state.

(4) The seller of petroleum products
withdrawn from a bulk facility and each
person importing petroleum products shall
remit payment on a quarterly basis on Janu-
ary 1, April 1, July 1 and October 1.

(5) Each operator of a bulk facility and
each person who imports petroleum products
shall register with the Department of Re-
venue at least 30 days prior to operating a
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bulk facility or importing a cargo tank of
petroleum products. [1989 ¢.833 §140; 2005 .22 §340]

465.106 Amount of fee to be set by
State Fire Marshal. The State Fire Marshal
shall establish by rule the amount of the fee
required under ORS 465.104 necessary to
provide funding for the state’s oil, hazardous
material and hazardous substance emergency
response program, as described in ORS
465.127. [1993 c.707 §3]

465.110 [Amended by 1953 ¢.540 §5; 1967 c.470 §62;
1969 ¢.684 §16; 1983 c.470 §6; repealed by 1989 c.846 §15]

465.111 Department of Revenue to
collect fee; exemption from fee of pro-
tected petroleum products. (1) The De-
partment of Revenue shall collect the fee
imposed under ORS 465.104.

(2) Any petroleum product which the
Constitution or laws of the United States
prohibit the state from taxing is exempt from
gtfé] fee imposed under ORS 465.104. [1989 c.833

465.114 Extension of time for paying
fee; interest on extended payment. The
Department of Revenue for good cause may
extend, for not to exceed one month, the time
for payment of the fee due under ORS
465.101 to 465.131. The extension may be
granted at any time if a written request is
filed with the department within or prior to
the period for which the extension may be
granted. If the time for payment is extended
at the request of a person, interest at the
rate established under ORS 305.220, for each
month, or fraction of a month, from the time
the payment was originally due to the time
payment is actually made, shall be added and
paid. [1989 c.833 §143]

465.117 Records of petroleum products
transactions; inspection by Department
of Revenue. (1) Each operator of a bulk fa-
cility and each person who imports petro-
leum products into this state shall keep at
the person’s registered place of business
complete and accurate records of any petro-
leum products sold, purchased by or brought
in or caused to be brought in to the place of
business.

(2) The Department of Revenue, upon
oral or written reasonable notice, may make
such examinations of the books, papers, re-
cords and equipment required to be kept un-
der this section as it may deem necessary in
carrying out the provisions of ORS 465.101
to 465.131. [1989 c.833 §144]

465.120 [Amended by 1979 c.284 §152; repealed by
1989 ¢.846 §15]

465.121 Rules. The Department of Re-
venue is authorized to establish those rules
and procedures for the implementation and
enforcement of ORS 465.101 to 465.131 that
are consistent with its provisions and are
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considered necessary and appropriate. [1989

c.833 §145]

465.124 Application of ORS chapters
305 and 314 to fee collection. The pro-
visions of ORS chapters 305 and 314 as to
liens, delinquencies, claims for refund, issu-
ance of refunds, conferences, appeals to the
Oregon Tax Court, stay of collection pending
appeal, cancellation, waiver, reduction or
compromise of fees, penalties or interest,
subpoenaing and examining witnesses and
books and papers, and the issuance of war-
rants and the procedures relating thereto,
shall apply to the collection of fees, penalties
and interest by the Department of Revenue
under ORS 465.101 to 465.131, except where

the context requires otherwise. [1989 c.833 §146;
1995 ¢.650 §61]

465.127 Disposition of fees; adminis-
trative expenses; other uses. All moneys
received by the Department of Revenue un-
der ORS 465.101 to 465.131 shall be deposited
in the State Treasury and credited to a sus-
pense account established under ORS
293.445. After payment of administration ex-
penses incurred by the department in the
administration of ORS 465.101 to 465.131 and
of refunds or credits arising from erroneous
overpayments, the balance of the money shall
be credited to the appropriate accounts as
approved by the Legislative Assembly to
carry out the state’s oil, hazardous material
and hazardous substance emergency response
program as it relates to the maintenance,
operation and use of the public highways,
roads, streets and roadside rest areas in this
state as allowed by section 3a, Article IX of
the Oregon Constitution. [1989 c.833 §147; 1989
¢.935 §4; 1993 ¢.707 §1]

465.130 [Repealed by 1989 ¢.846 §15]

465.131 Fee imposed by ORS 465.104 in
addition to fees established by local gov-
ernment. The fee imposed by ORS 465.104 is
in addition to all other state, county or mu-

nicipal fees on a petroleum product. [1989 c.833
§148]

465.140 [Amended by 1989 c¢.846 §12; renumbered
105.570 in 1989]

465.150 [Amended by 1953 ¢.540 §5; repealed by 1989
c.846 §15]

465.155 [1953 ¢.540 §4; repealed by 1989 ¢.846 §15]
465.160 [Repealed by 1989 c.846 §15]
465.170 [Repealed by 1989 ¢.846 §15]
465.180 [Repealed by 1989 c.846 §15]

REMOVAL OR REMEDIAL ACTION
(Generally)

465.200 Definitions for ORS 465.200 to
465.545. As used in ORS 465.200 to 465.545
and 465.900:

(1) “Claim” means a demand in writing
for a sum certain.
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(2) “Commission” means the Environ-
mental Quality Commission.

(3) “Department” means the Department
of Environmental Quality.

(4) “Director” means the Director of the
Department of Environmental Quality.

(5) “Dry Cleaner Environmental Re-
sponse Account” means the account estab-
lished under ORS 465.510.

(6) “Dry cleaning facility” means any ac-
tive or inactive facility located in this state
that is or was engaged in dry cleaning ap-
parel and household fabrics for the general
public, and dry stores, other than a:

(a) Facility located on a United States
military base;

(b) Uniform service or linen supply facil-
ity; or

(c) Prison or other penal institution.

(7) “Dry cleaning operator” means a per-
son who has, or had, a business license to
operate a dry cleaning facility or a business
operation that a dry cleaning facility is a
part of. If a dry cleaning facility is operated
without a business license, both the dry
cleaning owner and any person directing the
operations shall be considered the dry clean-
ing operator and shall be jointly and se-
verally liable for the fees and duties imposed
on dry cleaning operators.

(8) “Dry cleaning owner” means a person
who owns or owned the real property under-
lying a dry cleaning facility.

(9) “Dry cleaning service” means:

(a) The cleaning of garments or fabrics
at a dry cleaning facility using a dry clean-
ing solvent and the pressing or alteration of
garments or fabrics if those services are not
charged for separately from cleaning; and

(b) The services of a dry store.

(10) “Dry cleaning solvent” means any
nonaqueous solvent for use in the cleaning
of garments or other fabrics at a dry clean-
ing facility, including but not limited to per-
chloroethylene and petroleum based solvents
and the products into which dry cleaning
solvents degrade.

(11) “Dry store” means a facility that
does not include machinery using dry clean-
ing solvents, including but not limited to a
pickup store, dropoff store, call station,
agency for dry cleaning, press shop, and
pickup and delivery service not otherwise
operated by a dry cleaning facility.

(12) “Environment” includes the waters
of the state, any drinking water supply, any
land surface and subsurface strata and ambi-
ent air.
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(13) “Facility” means any building, struc-
ture, installation, equipment, pipe or pipeline
1nclud1ng any pipe into a sewer or publicly
owned treatment works, well, pit, pond,
lagoon, impoundment, ditch, landﬁll, storage
container, above ground tank, underground
storage tank, motor vehicle, rolling stock,
aircraft, or any site or area where a hazard-
ous substance has been deposited, stored,
disposed of, or placed, or otherwise come to
be located and where a release has occurred
or where there is a threat of a release, but
does not include any consumer product in
consumer use or any vessel.

(14) “Fund” means the Hazardous Sub-
stance Remedial Action Fund established by
ORS 465.381.

(15) “Guarantor” means any person,
other than the owner or operator, who pro-
vides evidence of financial responsibility for
an owner or operator under ORS 465.200 to
465.545 and 465.900.

(16) “Hazardous substance” means:

(a) Hazardous waste as defined in ORS
466.005.

(b) Any substance defined as a hazardous
substance pursuant to section 101(14) of the
federal Comprehensive Environmental Re-
sponse, Compensation and Liability Act, P.L.
96-510, as amended, and P.L. 99-499.

(¢) Oil.

(d) Any substance designated by the
commission under ORS 465.400.

(17) “Inactive dry cleaning facility”
means property formerly used, but not cur-
rently used, for providing dry cleaning ser-
vices.

(18) “Natural resources” includes but is
not limited to land, fish, wildlife, biota, air,
surface water, ground water, drinking water
supplies and any other resource owned,
managed, held in trust or otherwise con-
trolled by the State of Oregon or a political
subdivision of the state.

(19) “Oil” includes gasoline, crude oil,
fuel oil, diesel oil, lubricating oil, oil sludge
or refuse and any other petroleum-related
product, or waste or fraction thereof that is
liquid at a temperature of 60 degrees
Fahrenheit and pressure of 14.7 pounds per
square inch absolute.

(20) “Owner or operator” means any per-
son who owned, leased, operated, controlled
or exercised significant control over the op-
eration of a facility. “Owner or operator”
does not include a person, who, without par-
ticipating in the management of a facility,
holds indicia of ownership primarily to pro-
tect a security interest in the facility.

(21) “Person” means an individual, trust,
firm, joint stock company, joint venture,
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consortium, commercial entity, partnersh1p,
association, corporation, commission, state
and any agency thereof, political subdivision
of the state, interstate body or the federal
government including any agency thereof.

(22) “Release” means any spilling, leak-
ing, pumplng, pouring, emlttmg, emptying,
discharging, injecting, escaping, leaching,
dumping or disposing into the environment
including the abandonment or discarding of
barrels, containers and other closed recepta-
cles containing any hazardous substance, or
threat thereof, but excludes:

(a) Any release that results in exposure
to a person solely within a workplace, with
respect to a claim that the person may assert
against the person’s employer under ORS
chapter 656;

(b) Emissions from the engine exhaust of
a motor vehicle, rolling stock, aircraft, vessel
or pipeline pumping station engine;

(¢) Any release of source, by-product or
special nuclear material from a nuclear inci-
dent, as those terms are defined in the
Atomic Energy Act of 1954, as amended, if
the release is subject to requirements with
respect to financial protection established by
the Nuclear Regulatory Commission under
section 170 of the Atomic Energy Act of
1954, as amended, or, for the purposes of
ORS 465.260 or any other removal or reme-
dial action, any release of source by-product
or special nuclear material from any pro-
cessing site designated wunder section
102(a)(1) or 302(a) of the Uranium Mill
Tailings Radiation Control Act of 1978; and

(d) The normal application of fertilizer.

(23) “Remedial action” means those ac-
tions consistent with a permanent remedial
action taken instead of or in addition to re-
moval actions in the event of a release or
threatened release of a hazardous substance
into the environment, to prevent or minimize
the release of a hazardous substance so that
it does not migrate to cause substantial dan-
ger to present or future public health, safety,
welfare or the environment. “Remedial ac-
tion” includes, but is not limited to:

(a) Such actions at the location of the
release as storage, confinement, perimeter
protection using dikes, trenches or ditches,
clay cover, neutralization, cleanup of re-
leased hazardous substances and associated
contaminated materials, recycling or reuse,
diversion, destruction, segregation of reac-
tive wastes, dredging or excavations, repair
or replacement of leaking containers, col-
lection of leachate and runoff, on-site treat-
ment or incineration, provision of alternative
drinking and household water supplies, and
any monitoring reasonably required to assure
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that the actions protect the public health,
safety, welfare and the environment.

(b) Offsite transport and offsite storage,
treatment, destruction or secure disposition
of hazardous substances and associated, con-
taminated materials.

(c) Such actions as may be necessary to
monitor, assess, evaluate or investigate a re-
lease or threat of release.

(24) “Remedial action costs” means rea-
sonable costs which are attributable to or
associated with a removal or remedial action
at a facility, including but not limited to the
costs of administration, investigation, legal
or enforcement activities, contracts and
health studies.

(25) “Removal” means the cleanup or re-
moval of a released hazardous substance
from the environment, such actions as may
be necessary taken in the event of the threat
of release of a hazardous substance into the
environment, such actions as may be neces-
sary to monitor, assess and evaluate the re-
lease or threat of release of a hazardous
substance, the disposal of removed material,
or the taking of such other actions as may
be necessary to prevent, minimize or mitigate
damage to the public health, safety, welfare
or to the environment, that may otherwise
result from a release or threat of release.
“Removal” also includes but is not limited to
security fencing or other measures to limit
access, provision of alternative drinking and
household water supplies, temporary evacu-
ation and housing of threatened individuals
and action taken under ORS 465.260.

(26) “Retail sale or transfer” means a
transfer of title or possession, exchange or
barter, conditional or otherwise, for a pur-
pose other than resale in the ordinary course
of business.

(27) “Transport” means the movement of
a hazardous substance by any mode, includ-
ing pipeline and in the case of a hazardous
substance that has been accepted for trans-
portation by a common or contract carrier,
the term “transport” shall include any stop-
page in transit that is temporary, incidental
to the transportation movement, and at the
ordinary operating convenience of a common
or contract carrier, and any such stoppage
shall be considered as a continuity of move-
ment and not as the storage of a hazardous
substance.

(28) “Underground storage tank” has the
meaning given that term in ORS 466.706.

(29) “Waters of the state” has the mean-

ing given that term in ORS 468B.005.
[Formerly 466.540; 1995 ¢.427 §1; 2001 c.495 §19; 2003 c.407
§823,24]
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465205 Legislative findings. (1) The
Legislative Assembly finds that:

(a) The release of a hazardous substance
into the environment may present an immi-
nent and substantial threat to the public
heglth, safety, welfare and the environment;
an

(b) The threats posed by the release of a
hazardous substance can be minimized by
prompt identification of facilities and imple-
mentation of removal or remedial action.

(2) Therefore, the Legislative Assembly
declares that:

(a) It is in the interest of the public
health, safety, welfare and the environment
to provide the means to minimize the hazards
of and damages from facilities.

(b) It is the purpose of ORS 465.200 to
465.545 and 465.900 to:

(A) Protect the public health, safety,
welfare and the environment; and

(B) Provide sufficient and reliable fund-
ing for the Department of Environmental
Quality to expediently and effectively au-
thorize, require or undertake removal or re-
medial action to abate hazards to the public

health, safety, welfare and the environment.
[Formerly 466.547]

465.210 Authority of department for
removal or remedial action. (1) In addition
to any other authority granted by law, the
Department of Environmental Quality may:

(a) Undertake independently, in cooper-
ation with others or by contract, investi-
gations, studies, sampling, monitoring,
assessments, surveying, testing, analyzing,
planning, inspecting, training, engineering,
design, construction, operation, maintenance
and any other activity necessary to conduct
removal or remedial action and to carry out
the provisions of ORS 465.200 to 465.545 and
465.900; and

(b) Recover the state’s remedial action
costs.

(2) The Environmental Quality Commis-
sion and the department may participate in
or conduct activities pursuant to the federal
Comprehensive  Environmental Response,
Compensation and Liability Act, as amended,
P.L. 96-510 and P.L. 99-499, and the correc-
tive action provisions of Subtitle I of the
federal Solid Waste Disposal Act, as
amended, P.L. 96-482 and P.L. 98-616. Such
participation may include, but need not be
limited to, entering into a cooperative agree-
ment with the United States Environmental
Protection Agency.

(3) Nothing in ORS 465.200 to 465.545
and 465.900 shall restrict the State of Oregon
from participating in or conducting activities
pursuant to the federal Comprehensive Envi-
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ronmental Response, Compensation and Li-
ability Act, as amended, P.L.. 96-510 and P.L.
99-499. [Formerly 466.550]

465.215 List of facilities with con-
firmed release. (1) For the purposes of pro-
viding public information, the Director of the
Department of Environmental Quality shall
develop and maintain a list of all facilities
with a confirmed release as defined by the

Environmental Quality Commission under
ORS 465.405.

(2) The director shall make the list
available for the public at the offices of the
Department of Environmental Quality.

(3) The list shall include but need not be
limited to the following items, if known:

(a) A general description of the facility;
(b) Address or location;

(c) Time period during which a release
occurred;

(d) Name of the current owner and oper-
ator and names of any past owners and op-
erators during the time period of a release
of a hazardous substance;

(e) Type and quantity of a hazardous
substance released at the facility;

(f) Manner of release of the hazardous
substance;

(g) Levels of a hazardous substance, if
any, in ground water, surface water, air and
soils at the facility;

(h) Status of removal or remedial actions
at the facility; and

(1) Other items the director determines
necessary.

(4) At least 60 days before a facility is
added to the list the director shall notify by
certified mail or personal service the owner
and operator, if known, of all or any part of
the facility that is to be included in the list.
The notice shall inform the owner and oper-
ator that the owner and operator may com-
ment on the decision of the director to add
the facility to the list within 45 days of re-
ceiving the notice. The decision of the direc-
tor to add a facility to the list is not
appealable to the Environmental Quality
Commission or subject to judicial review un-
der ORS chapter 183. [Formerly 466.557

465.220 Comprehensive statewide
identification program; notice. (1) The De-
partment of Environmental Quality shall de-
velop and implement a comprehensive
statewide program to identify any release or
threat of release from a facility that may re-
quire remedial action.

(2) The department shall notify all daily
and weekly newspapers of general circulation
in the state and all broadcast media of the
program developed under subsection (1) of
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this section. The notice shall include infor-
mation about how the public may provide
information on a release or threat of release
from a facility.

(8) In developing the program under sub-
section (1) of this section, the department
shall examine, at a minimum, any industrial
or commercial activity that historically has
been a major source in this state of releases
of hazardous substances.

(4) The department shall include infor-
mation about the implementation and prog-
ress of the program developed under
subsection (1) of this section in the report
required under ORS 465.235. [Formerly 466.560]

465.225 Inventory of facilities needing
environmental controls; preliminary as-
sessment; notice to operator; criteria for
adding facilities to inventory. (1) For the
purpose of providing public information, the
Director of the Department of Environmental
Quality shall develop and maintain an in-
ventory of all facilities for which:

(a) A confirmed release is documented by
the department; and

(b) The director determines that addi-
tional investigation, removal, remedial ac-
tion, long-term environmental controls or
institutional controls are needed to assure
protection of present and future public
health, safety, welfare or the environment.

(2) The determination that additional in-
vestigation, removal, remedial action, long-
term environmental controls or institutional
controls are needed under subsection (1) of
this section shall be based upon a prelimi-
nary assessment approved or conducted by
the department.

(3) Before the department conducts a
preliminary assessment, the director shall
notify the owner and operator, if known, that
the department is proceeding with a prelimi-
nary assessment and that the owner or oper-
ator may submit information to the
department that would assist the department
in conducting a complete and accurate pre-
liminary assessment.

(4) At least 60 days before the director
adds a facility to the inventory, the director
shall notify by certified mail or personal ser-
vice the owner and operator, if known, of all
or any part of the facility that is to be in-
cluded in the inventory. The decision of the
director to add a facility to the inventory is
not appealable to the Environmental Quality
Commission or subject to judicial review un-
der ORS chapter 183.

(5) The notice provided under subsection
(4) of this section shall include the prelimi-
nary assessment and shall inform the owner
or operator that the owner or operator may
comment on the information contained in the
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preliminary assessment within 45 days after
receiving the notice. For good cause shown,
the department may grant an extension of
time to comment. The extension shall not
exceed 45 additional days.

(6) The director shall consider relevant
and appropriate information submitted by the
owner or operator in making the final deci-
sion about whether to add a facility to the
inventory.

(7) The director shall review the infor-
mation submitted and add the facility to in-
ventory if the director determines that a
confirmed release has occurred and that ad-
ditional investigation, removal, remedial ac-
tion, long-term environmental controls or
institutional controls are needed to assure
protection of present and future public

health, safety, welfare or the environment.
[1989 c.485 §3]

465.230 Removal of facilities from in-
ventory; criteria. (1) According to rules
adopted by the Environmental Quality Com-
mission, the Director of the Department of
Environmental Quality shall remove a facil-
ity from the list or inventory, or both, if the
director determines:

(a) Actions taken at the facility have at-
tained a degree of cleanup and control of
further release that assures protection of
present and future public health, safety, wel-
fare and the environment;

(b) No further action is needed to assure
protection of present and future public
health, safety, welfare and the environment;
or

(c) The facility satisfies other appropriate
criteria for assuring protection of present
and future public health, safety, welfare and
the environment.

(2) The director shall not remove a facil-
ity if continuing environmental controls or
institutional controls are needed to assure
protection of present and future public
health, safety, welfare and the environment,
so long as such controls are related to re-
moval or remedial action. [1989 c.485 §4]

465.235 Public inspection of inventory;
information included in inventory; or-
ganization; report; action plan. (1) The
Director of the Department of Environmental
Quality shall make the inventory available
to the public at the office of the Department
of Environmental Quality.

(2) The inventory shall include but need
not be limited to:

(a) The following information, if known:
(A) A general description of the facility;
(B) Address or location;
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(C) Time period during which a release
occurred;

(D) Name of current owner and operator
and names of any past owners and operators
during the time period of a release of a haz-
ardous substance;

(E) Type and quantity of a hazardous
substance released at the facility;

(F) Manner of release of the hazardous
substance;

(G) Levels of a hazardous substance, if
any, in ground water, surface water, air and
soils at the facility;

(H) Hazard ranking and narrative infor-
mation regarding threats to the environment
and public health;

(I) Status of removal or remedial actions
at the facility; and

(J) Other items the director determines
necessary; and

(b) Information that indicates whether
the remedial action at the facility will be
funded primarily by:

(A) The department through the use of
moneys in the Hazardous Substance Reme-
dial Action Fund,;

(B) An owner or operator or other person
under an agreement, order or consent judg-
ment under ORS 465.200 to 465.545; or

(C) An owner or operator or other person
under other state or federal authority.

(3) The department may organize the in-
ventory into categories of facilities, including
but not limited to the types of facilities listed
in subsection (2) of this section.

(4) On or before January 15 of each year,
the department shall submit the inventory
and a report to the Governor, the Legislative
Assembly and the Environmental Quality
Commission. The annual report shall include
a quantitative and narrative summary of the
department’s accomplishments during the
previous fiscal year and the department’s
goals for the current fiscal year, including
but not limited to each of the following
areas:

(a) Facilities with a suspected release
added to the department’s database;

(b) Facilities with a confirmed release
added to the department’s list;

(¢) Facilities added to and removed from
the inventory;

(d) Removals initiated and completed;

(e) Preliminary assessments initiated and
completed;

(D Remedial investigations initiated and
completed;
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(g) Feasibility studies initiated and com-
pleted; and

(h) Remedial actions, including long-term
environmental controls and institutional
controls, initiated and completed.

(5) Beginning in 1991, and every fourth
year thereafter, the report required under
subsection (4) of this section shall include a
four-year plan of action for those items under
subsection (4)(e) to (h) of this section. The
four-year plan shall include projections of
funding and staffing levels necessary to im-

plement the four-year plan. [1989 c.485 §5; 2003
c.576 §459]

465.240 Inventory listing not prerequi-
site to other remedial action. Nothing in
ORS 465.225 to 465.240, 465.405 and 465.410
or placement of a facility on the list under
ORS 465.215 shall be construed to be a pre-
requisite to or otherwise affect the authority
of the Director of the Department of Envi-
ronmental Quality to undertake, order or
authorize a removal or remedial action under
§Og]RS 465.200 to 465.545 and 465.900. [1989 c.485

465.245 Preliminary assessment of po-
tential facility. When the Department of
Environmental Quality receives information
about a release or a threat of release from a
potential facility, the department shall eval-
uate the information and document its con-
clusions and may approve or conduct a
preliminary assessment. However, if the de-
partment determines there is a significant
threat to present or future public health,
safety, welfare or the environment, the de-
partment shall approve or conduct a prelimi-
nary assessment according to rules of the
Environmental Quality Commission. The
preliminary assessment shall be conducted as
expeditiously as possible within the budget-

ary constraints of the department. [Formerly
466.563]

465.250 Accessibility of information
about hazardous substances; entering
property or facility; samples; confiden-
tiality. (1) Any person who has or may have
information, documents or records relevant
to the identification, nature and volume of a
hazardous substance generated, treated,
stored, transported to, disposed of or released
at a facility and the dates thereof, or to the
identity or financial resources of a poten-
tially responsible person, shall, upon request
by the Department of Environmental Quality
or its authorized representative, disclose or
make available for inspection and copying
such information, documents or records.

(2) Upon reasonable basis to believe that
there may be a release of a hazardous sub-
stance at or upon any property or facility,
the department or its authorized represen-
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tative may enter any property or facility at
any reasonable time to:

(a) Sample, inspect, examine and investi-
gate;

(b) Examine and copy records and other
information; or

(c) Carry out removal or remedial action
or any other action authorized by ORS
465.200 to 465.545 and 465.900.

(3) If any person refuses to provide infor-
mation, documents, records or to allow entry
under subsections (1) and (2) of this section,
the department may request the Attorney
General to seek from a court of competent
jurisdiction an order requiring the person to
provide such information, documents, records
or to allow entry.

(4)(a) Except as provided in paragraphs
(b) and (c) of this subsection, the department
or its authorized representative shall, upon
request by the current owner or operator of
the facility or property, provide a portion of
any sample obtained from the property or fa-
cility to the owner or operator.

(b) The department may decline to give
a portion of any sample to the owner or op-
erator if, in the judgment of the department
or its authorized representative, apportioning
a sample:

(A) May alter the physical or chemical
properties of the sample such that the por-
tion of the sample retained by the depart-
ment would not be representative of the
material sampled; or

(B) Would not provide adequate volume
to perform the laboratory analysis.

(¢) Nothing in this subsection shall pre-
vent or unreasonably hinder or delay the de-
partment or its authorized representative in
obtaining a sample at any facility or prop-
erty.

(5) Persons subject to the requirements
of this section may make a claim of confi-
dentiality regarding any information, docu-
ments or records, in accordance with ORS
466.090. [Formerly 466.565]

465.255 Strict liability for remedial ac-
tion costs for injury or destruction of
natural resource; limited exclusions. (1)
The following persons shall be strictly liable
for those remedial action costs incurred by
the state or any other person that are at-
tributable to or associated with a facility and
for damages for injury to or destruction of
any natural resources caused by a release:

(a) Any owner or operator at or during
the time of the acts or omissions that re-
sulted in the release.

(b) Any owner or operator who became
the owner or operator after the time of the
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acts or omissions that resulted in the re-
lease, and who knew or reasonably should
have known of the release when the person
first became the owner or operator.

(c) Any owner or operator who obtained
actual knowledge of the release at the facil-
ity during the time the person was the owner
or operator of the facility and then subse-
quently transferred ownership or operation
of the facility to another person without dis-
closing such knowledge.

(d) Any person who, by any acts or
omissions, caused, contributed to or exac-
erbated the release, unless the acts or omis-
sions were in material compliance with
applicable laws, standards, regulations, li-
censes or permits.

(e) Any person who unlawfully hinders
or delays entry to, investigation of or re-
moval or remedial action at a facility.

(2) Except as provided in subsection (1)(c)
to (e) of this section and subsection (4) of
this section, the following persons shall not
be liable for remedial action costs incurred
by the state or any other person that are at-
tributable to or associated with a facility, or
for damages for injury to or destruction of
any natural resources caused by a release:

(a) Any owner or operator who became
the owner or operator after the time of the
acts or omissions that resulted in a release,
and who did not know and reasonably should
not have known of the release when the
person first became the owner or operator.

(b) Any owner or operator if the release
at the facility was caused solely by one or a
combination of the following:

(A) An act of God. “Act of God” means
an unanticipated grave natural disaster or
other natural phenomenon of an exceptional,
inevitable and irresistible character, the ef-
fects of which could not have been prevented
or avoided by the exercise of due care or
foresight.

(B) An act of war.

(C) Acts or omissions of a third party,
other than an employee or agent of the per-
son asserting this defense, or other than a
person whose acts or omissions occur in
connection with a contractual relationship,
existing directly or indirectly, with the per-
son asserting this defense. As used in this
subparagraph, “contractual relationship” in-
cludes but is not limited to land contracts,
deeds or other instruments transferring title
or possession.

(3) Except as provided in subsection (1)(c)
to (e) of this section or subsection (4) of this
section, the following persons shall not be
liable for remedial action costs incurred by
the state or any other person that are at-
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tributable to or associated with a facility, or
for damages for injury to or destruction of
any natural resources caused by a release:

(a) A unit of state or local government
that acquired ownership or control of a fa-
cility in the following ways:

(A) Involuntarily by virtue of its function
as sovereign, including but not limited to
escheat, bankruptcy, tax delinquency or
abandonment; or

(B) Through the exercise of eminent do-
main authority by purchase or condemnation.

(b) A person who acquired a facility by
inheritance or bequest.

(¢) Any fiduciary exempted from liability
in accordance with rules adopted by the En-
vironmental Quality Commission under ORS
465.440.

(4) Notwithstanding the exclusions from
liability provided for specified persons in
subsections (2) and (3) of this section such
persons shall be liable for remedial action
costs incurred by the state or any other per-
son that are attributable to or associated
with a facility, and for damages for injury to
or destruction of any natural resources
caused by a release, to the extent that the
person’s acts or omissions contribute to such
costs or damages, if the person:

(a) Obtained actual knowledge of the re-
lease and then failed to promptly notify the
Department of Environmental Quality and
exercise due care with respect to the haz-
ardous substance concerned, taking into
consideration the characteristics of the haz-
ardous substance in light of all relevant facts
and circumstances; or

(b) Failed to take reasonable precautions
against the reasonably foreseeable acts or
omissions of a third party and the reasonably
foreseeable consequences of such acts or
omissions.

(5)(a) No indemnification, hold harmless,
or similar agreement or conveyance shall be
effective to transfer from any person who
may be liable under this section, to any other
person, the liability imposed under this sec-
tion. Nothing in this section shall bar any
agreement to insure, hold harmless or
indemnify a party to such agreement for any
liability under this section.

(b) A person who is liable under this
section shall not be barred from seeking
contribution from any other person for li-
ability under ORS 465.200 to 465.545 and
465.900.

(¢) Nothing in ORS 465.200 to 465.545
and 465.900 shall bar a cause of action that
a person liable under this section or a
guarantor has or would have by reason of
subrogation or otherwise against any person.

(2007 Edition)



HAZARDOUS WASTE AND HAZARDOUS MATERIALS I

465.260

(d) Nothing in this section shall restrict
any right that the state or any person might
have under federal statute, common law or
other state statute to recover remedial action
costs or to seek any other relief related to a
release.

(6) To establish, for purposes of subsec-
tion (1)(b) of this section or subsection (2)(a)
of this section, that the person did or did not
have reason to know, the person must have
undertaken, at the time of acquisition, all
appropriate inquiry into the previous owner-
ship and uses of the property consistent with
good commercial or customary practice in an
effort to minimize liability.

(7)(a) Except as provided in paragraph (b)
of this subsection, no person shall be liable
under ORS 465.200 to 465.545 and 465.900 for
costs or damages as a result of actions taken
or omitted in the course of rendering care,
assistance or advice in accordance with rules
adopted under ORS 465.400 or at the direc-
tion of the department or its authorized rep-
resentative, with respect to an incident
creating a danger to public health, safety,
welfare or the environment as a result of any
release of a hazardous substance. This para-
graph shall not preclude liability for costs or
damages as the result of negligence on the
part of such person.

(b) No state or local government shall be
liable under ORS 465.200 to 465.545 and
465.900 for costs or damages as a result of
actions taken in response to an emergency
created by the release of a hazardous sub-
stance generated by or from a facility owned
by another person. This paragraph shall not
preclude liability for costs or damages as a
result of gross negligence or intentional mis-
conduct by the state or local government.
For the purpose of this paragraph, reckless,
willful or wanton misconduct shall constitute
gross negligence.

(c) This subsection shall not alter the li-
ability of any person covered by subsection

(1) of this section. [Formerly 466.567; 1991 c.680
§9; 1991 ¢.692 §1]

465.257 Right of contribution from
other person liable for remedial action
costs; allocation of orphan share. (1) Any
person who is liable or potentially liable un-
der ORS 465.255 may seek contribution from
any other person who is liable or potentially
liable under ORS 465.255. When such a claim
for contribution is at trial and the court de-
termines that apportionment of recoverable
costs among the liable parties is appropriate,
the share of the remedial action costs that is
to be borne by each party shall be deter-
mined by the court, using such equitable
factors as the court deems appropriate, in-
cluding but not limited to the following:
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(a) The amount of hazardous substances
contributed to the facility;

(b) The degree of toxicity or hazard posed
by the hazardous substances to public health,
safety and welfare, and to the environment;

(c¢) The degree of involvement in the re-
lease of the hazardous substance by the lia-
ble persons;

(d) The relative culpability or negligence
of the liable persons;

(e) The degree of cooperation by the lia-
ble persons with the government or with
persons who have a financial interest in the
facility;

(f) The extent of the participation by the
liable person in response actions at the fa-
cility;

(g) The length of time the facility was
owned or operated by the liable person dur-
ing the time the release occurred;

(h) Whether the acts or omissions that
resulted in a release were in material com-
pliance with applicable laws, standards, reg-
ulations, licenses or permits;

(i) The economic benefit derived from the
facility or from the acts or omissions that
resulted in a release;

(j) The circumstances and conditions in-
volved in the facility’s conveyance, including
the price paid and any discounts granted; and

(k) The quality of evidence concerning
liability and equitable shares.

(2) At the time of trial, if a person who
is otherwise liable under ORS 465.255 is no
longer subject to a judgment due to bank-
ruptcy, dissolution or death (an orphan
share), the court may, in its discretion, allo-
cate that person’s equitable share to the
other liable persons in proportion to their
equitable shares or on any other equitable
basis taking into consideration any relation-
ship between the orphan share’s liable per-
gé)]n and each other liable person. [1995 c.662

Note: 465.257 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 465 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

465.260 Removal or remedial action;
reimbursement of costs; liability; dam-
ages. (1) The Director of the Department of
Environmental Quality may undertake any
removal or remedial action necessary to pro-
tect the public health, safety, welfare and the
environment.

(2) The director may authorize any per-
son to carry out any removal or remedial
action in accordance with any requirements
of or directions from the director, if the di-
rector determines that the person will com-
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mence and complete removal or remedial
action properly and in a timely manner.

(3) Nothing in ORS 465.200 to 465.545
and 465.900 shall prevent the director from
taking any emergency removal or remedial
action necessary to protect public health,
safety, welfare or the environment.

(4) The director may require a person li-
able under ORS 465.255 to conduct any re-
moval or remedial action or related actions
necessary to protect the public health, safety,
welfare and the environment. The director’s
action under this subsection may include but
need not be limited to issuing an order spec-
ifying the removal or remedial action the
person must take.

(5) The director may request the Attor-
ney General to bring an action or proceeding
for legal or equitable relief, in the circuit
court of the county in which the facility is
located or in Marion County, as may be nec-
essary:

(a) To enforce an order issued under
subsection (4) of this section; or

(b) To abate any imminent and substan-
tial danger to the public health, safety, wel-
fare or the environment related to a release.

(6) Notwithstanding any provision of ORS
chapter 183, and except as provided in sub-
section (7) of this section, any order issued
by the director under subsection (4) of this
section shall not be appealable to the Envi-
ronmental Quality Commission or subject to
judicial review.

(7)(a) Any person who receives and com-
plies with the terms of an order issued under
subsection (4) of this section may, within 60
days after completion of the required action,
petition the director for reimbursement from
the fund for the reasonable costs of such ac-
tion.

(b) If the director refuses to grant all or
part of the reimbursement, the petitioner
may, within 30 days of receipt of the direc-
tor’s refusal, file an action against the direc-
tor seeking reimbursement from the fund in
the circuit court of the county in which the
facility is located or in the Circuit Court of
Marion County. To obtain reimbursement,
the petitioner must establish by a preponder-
ance of the evidence that the petitioner is
not liable under ORS 465.255 and that costs
for which the petitioner seeks reimbursement
are reasonable in light of the action required
by the relevant order. A petitioner who is li-
able under ORS 465.255 may also recover
reasonable remedial action costs to the ex-
tent that the petitioner can demonstrate that
the director’s decision in selecting the re-
moval or remedial action ordered was arbi-
trary and capricious or otherwise not in
accordance with law.
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(8) If any person who is liable under ORS
465.255 fails without sufficient cause to con-
duct a removal or remedial action as re-
quired by an order of the director, the person
shall be liable to the department for the
state’s remedial action costs and for punitive
damages not to exceed three times the
amount of the state’s remedial action costs.

(9) Nothing in this section is intended to
interfere with, limit or abridge the authority
of the State Fire Marshal or any other state
agency or local unit of government relating
to an emergency that presents a combustion
or explosion hazard. [Formerly 466.570]

465.265 “Person” defined for ORS
465.265 to 465.310. As used in ORS 465.265
to 465.310, “person” includes but need not be
limited to a person liable under ORS 465.255.
Except as provided in ORS 465.275 (2), “per-
son” does not include the state or any state
agency or the federal government or any

§al%g]ncy of the federal government. [1989 c.833

465.270 Legislative findings and intent.
(1) The Legislative Assembly finds that:

(a) The costs of cleanup may result in
economic hardship or bankruptcy for indi-
viduals and businesses that are otherwise fi-
nancially viable;

(b) These persons may be willing to clean
up their sites and pay the associated costs;
however, financial assistance from private
lenders may not be available to pay for the
cleanup; and

(¢) It is in the interest of the public
health, safety, welfare and the environment
to establish a program of financial assistance
for cleanups, to help individuals and busi-
nesses maintain financial viability, increas-
ing the share of cleanup costs paid by
responsible persons and ultimately decreas-
ing amounts paid from state funds.

(2) Therefore, the Legislative Assembly
declares that it is the intent of ORS 465.265
to 465.310:

(a) To assure that moneys for financial
assistance are available on a continuing ba-
sis consistent with the length and terms
provided by the financial assistance agree-
ments; and

(b) To provide authority to the Depart-
ment of Environmental Quality to develop
and implement innovative approaches to fi-
nancial assistance for cleanups conducted
under ORS 465.200 to 465.545 or, at the dis-
cretion of the department, under other appli-
cable authorities. [1989 c.833 §102]

465.275 Remedial action and financial
assistance program; contracts for imple-
mentation. (1) The Department of Environ-
mental Quality may conduct:
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(a) A financial assistance program, in-
cluding but not limited to loan guarantees,
to assist persons in financing the cost of re-
medial action.

(b) Activities necessary to carry out the
purpose of ORS 465.381, 468.220, 468.230 and
465.265 to 465.310, including but not limited
to entering into contracts or agreements,
making and guaranteeing loans, taking secu-
rity and instituting appropriate actions to
enforce agreements made under ORS 465.285.

(2) The department may enter into a
contract or agreement for services to imple-
ment a financial assistance program with any
person, including but not limited to a finan-
cial institution or a unit of local, state or
federal government. The services may in-
clude but need not be limited to evaluating
creditworthiness of applicants, preparing and
marketing financial assistance packages and
administering and servicing financial assist-
ance agreements. [1989 c.833 §104]

465.280 Rules; insuring tax deductibil-
ity of interest on bonds. In accordance
with the applicable provisions of ORS chap-
ter 183, the Environmental Quality Commis-
sion may adopt rules necessary to carry out
the provisions of ORS 465.381, 468.220,
468.230 and 465.265 to 465.310 and to insure
that interest on bonds issued under ORS
468.195 to be used for removal or remedial
action of hazardous substances is not
includable in gross income under the United
States Internal Revenue Code. [1989 c.833 §105]

465.285 Requirements for financial as-
sistance; contents of agreements. (1) The
Department of Environmental Quality may
provide financial assistance only to persons
who meet all of the following eligibility re-
quirements:

(a) The department has determined that
removal or remedial action proposed by the
applicant is necessary to protect the public
health, safety and welfare or the environ-
ment.

(b) The applicant demonstrates to the de-
partment’s satisfaction that the applicant ei-
ther is unable to obtain financing for the
removal or remedial action from other
sources or that financing for the removal or
remedial action is not available to the appli-
cant at reasonable rates and terms.

(¢) The applicant demonstrates to the de-
partment’s satisfaction that there is a rea-
sonable likelihood the applicant has the
ability to repay.

(d) The applicant agrees to conduct the
removal or remedial action according to an
agreement with the department.

(e) Any other requirement the depart-
ment considers necessary or appropriate.
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(2) A financial assistance agreement shall
include any provision the department consid-
ers necessary, but shall at least include the
following provisions:

(a) Terms of the financial assistance; and

(b) A statement that moneys obligated by
the department under the agreement are
limited to moneys in the Hazardous Sub-
stance Remedial Action Fund expressly des-
ignated by the department for financial
assistance purposes. [1989 c.833 §106]

465.290 Financial assistance agree-
ment not General Fund obligation; cost
estimates; security; recovery of costs;
compromise of obligations. (1) The obli-
gation of the Department of Environmental
Quality to provide financial assistance or to
advance money under a financial assistance
agreement made under ORS 465.285 shall not
constitute an obligation against the General
Fund or any other state fund except against
the Hazardous Substance Remedial Action
Fund to the extent moneys in the Hazardous
Substance Remedial Action Fund are ex-
pressly designated by the department for
such financial assistance purposes.

(2) The department may provide a reme-
dial action cost estimate for use by the de-
partment, a lender or a guarantor in
determining the amount of financial assist-
ance, evaluating the creditworthiness of a
borrower, providing loan guarantees or as
the department considers appropriate.

(8) When financial assistance is provided
to a local governmental unit, the agreement
may be secured as the department requires
for adequate security.

(4) The department may take any action
under ORS 465.260, 465.330 or 465.335 or
other applicable authority to recover costs
incurred or moneys advanced under a finan-
cial assistance agreement. Costs incurred or
money advanced under a financial assistance
agreement entered into under ORS 465.285
shall be remedial action costs. At the de-
partment’s discretion, the department may
file a claim of lien for such remedial action
costs in accordance with the procedures set
f01)“th in ORS 465.335 (1), (2)a) to (c), (3) and
(4).

(5) The department may settle, compro-
mise or release all or part of any obligation
arising under a financial assistance agree-
ment so long as the department’s action is
consistent with the purposes of ORS 465.265
to 465.310. [1989 c.833 §107]

465.295 Decision regarding financial
assistance not subject to judicial review.
Notwithstanding any provision of ORS chap-
ter 183, the decision of the Department of
Environmental Quality to approve or deny
financial assistance under ORS 465.265 to
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465.310 or the department’s determination of
the amount or use of a remedial action cost
estimate under ORS 465.290 shall not be
subject to appeal to the Environmental
Quality Commission or subject to judicial
review. [1989 c.833 §108]

465.300 Records and financial assist-
ance applications exempt from disclosure
as public record. Financial records and
other information that are submitted to the
Department of Environmental Quality as
part of an application for financial assistance
under ORS 465.265 to 465.310 shall be exempt
from disclosure under ORS 192410 to
192.505, unless the public interest requires

gis%losure in a particular instance. [1989 c.833
109

465.305 Application fees. The Environ-
mental Quality Commission may establish by
rule reasonable fees for applicants for finan-
cial assistance sufficient to pay for the costs
of the Department of Environmental Quality
of carrying out the provisions of ORS 465.265
to 465.310. [1989 c.833 §110]

465.310 Accounting procedure for fi-
nancial assistance moneys. For the pur-
poses of ORS 465.265 to 465.310, the
Department of Environmental Quality may
place moneys for the purpose of providing fi-
nancial assistance in reserve status or sub-
accounts within the Hazardous Substance
Remedial Action Fund. Moneys placed in
reserve status or subaccounts under this
section in connection with a financial assist-
ance agreement shall not be subject to
claims under ORS 465.260 or otherwise ex-
cept as provided in the financial assistance
agreement. [1989 c.833 §111]

465.315 Standards for degree of
cleanup required; Hazard Index; risk pro-
tocol; hot spots of contamination; ex-
emption; rules. (1)(a) Any removal or
remedial action performed under the pro-
visions of ORS 465.200 to 465.545 and 465.900
shall attain a degree of cleanup of the haz-
ardous substance and control of further re-
lease of the hazardous substance that assures
protection of present and future public
health, safety and welfare and of the envi-
ronment.

(b) The Director of the Department of
Environmental Quality shall select or ap-
prove remedial actions that are protective of
human health and the environment. The
protectiveness of a remedial action shall be
determined based on application of both of
the following:

(A) The acceptable risk level for expo-
sures. For protection of humans, the accept-
able risk level for exposure to individual
carcinogens shall be a lifetime excess cancer
risk of one per one million people exposed,
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and the acceptable risk level for exposure to
noncarcinogens shall be the exposure that
results in a Hazard Index number equal to
or less than one. “Hazard Index number”
means a number equal to the sum of the
noncarcinogenic risks (hazard quotient) at-
tributable to systemic toxicants with similar
toxic endpoints. For protection of ecological
receptors, if a release of hazardous sub-
stances causes or is reasonably likely to
cause significant adverse impacts to the
health or viability of a species listed as
threatened or endangered pursuant to 16
U.S.C. 1531 et seq. or ORS 496.172, or a
population of plants or animals in the local-
ity of the facility, the acceptable risk level
shall be the point before such significant ad-
verse impacts occur.

(B) A risk assessment undertaken in ac-
cordance with the risk protocol established
by the Environmental Quality Commission in
accordance with subsection (2)(a) of this sec-
tion.

(¢) A remedial action may achieve pro-
tection of human health and the environment
through:

(A) Treatment that eliminates or reduces
the toxicity, mobility or volume of hazardous
substances;

(B) Excavation and off-site disposal;

(C) Containment or other engineering
controls;

(D) Institutional controls;
(E) Any other method of protection; or
(F) A combination of the above.

(d) The method of remediation appropri-
ate for a specific facility shall be determined
through an evaluation of remedial alterna-
tives and a selection process to be estab-
lished pursuant to rules adopted by the
commission. The director shall select or ap-
prove a protective alternative that balances
the following factors:

(A) The effectiveness of the remedy in
achieving protection;

(B) The technical and practical imple-
mentability of the remedy;

(C) The long term reliability of the rem-
edy;

(D) Any short term risk from implement-
ing the remedy posed to the community, to
those engaged in the implementation of the
remedy and to the environment; and

(E) The reasonableness of the cost of the
remedy. The cost of a remedial action shall
not be considered reasonable if the costs are
disproportionate to the benefits created
through risk reduction or risk management.
Subject to the preference for treatment of
hot spots, when two or more remedial action
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alternatives are protective as provided in
paragraph (b) of this subsection, the least
expensive remedial action shall be preferred
unless the additional cost of a more expen-
sive alternative is justified by proportion-
ately greater benefits within one or more of
the factors set forth in subparagraphs (A) to
(D) of this paragraph. The director shall use
a higher threshold for evaluating the reason-
ableness of the costs for treating hot spots
than for remediation of areas other than hot
spots.

(e) For contamination constituting a hot
spot as defined by the commission pursuant
to subsection (2)(b) of this section, the direc-
tor shall select or approve a remedial action
requiring treatment of the hot spot contam-
ination unless treatment is not feasible con-
sidering the factors set forth in paragraph (d)
of this subsection. For contamination consti-
tuting a hot spot under subsection (2)(b)(A)
of this section, the director shall evaluate,
with the same preference as treatment, the
excavation and off-site disposal of the con-
tamination at a facility authorized for such
disposal under state or federal law. For ex-
cavation and off-site disposal of contamina-
tion that is a hazardous waste as described
in ORS 466.005, the director shall consider
the method and distance for transportation
of the contamination to available disposal
facilities in selecting or approving a remedial
action that is protective under subsection
(1)(d) of this section. If requested by the re-
sponsible party or recommended by the De-
partment of Environmental Quality, the
director may select or approve excavation
and off-site disposal as the remedial action
for contamination constituting a hot spot
under subsection (2)(b)(A) of this section.

(f) The Department of Environmental
Quality shall develop or identify generic
remedies for common categories of facilities
considering the balancing factors set forth in
paragraph (d) of this subsection. The depart-
ment’s development of generic remedies shall
take into consideration demonstrated reme-
dial actions and technologies and scientific
and engineering evaluation of performance
data. Where a generic remedy would be pro-
tective and satisfy the balancing factors un-
der paragraph (d) of this subsection at a
specific facility, the director may select or
approve the generic remedy for that site on
a streamlined basis with a limited evaluation
of other remedial alternatives.

(g) Subject to paragraphs (b) and (d) of
this subsection, in selecting or approving a
remedial action, the director shall consider
current and reasonably anticipated future
land uses at the facility and surrounding
properties, taking into account current land
use zoning, other land use designations, land
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use plans as established in local comprehen-
sive plans and land use implementing regu-
lations of any governmental body having land
use jurisdiction, and concerns of the facility
owner, neighboring owners and the commu-
nity.

(2) The commission shall adopt rules:

(a) Establishing a risk protocol for con-
ducting risk assessments. The risk protocol
shall:

(A) Require consideration of existing and
reasonably likely future human exposures
and significant adverse effects to ecological
receptor health and viability, both in a
baseline risk assessment and in an assess-
ment of residual risk after a remedial action;

(B) Require risk assessments to include
reasonable estimates of plausible upper-
bound exposures that neither grossly under-
estimate nor grossly overestimate risks;

(C) Require risk assessments to consider,
to the extent practicable, the range of prob-
abilities of risks actually occurring, the
range of size of the populations likely to be
exposed to the risk, current and reasonably
likely future land uses, and quantitative and
qualitative descriptions of uncertainties;

(D) Identify appropriate sources of
toxicity information;

~ (E) Define the use of probabilistic model-
ing;

(F) Identify criteria for the selection and
application of fate and transport models;

(G) Define the wuse of high-end and
central-tendency exposure cases and assump-
tions;

(H) Define the use of population risk es-
timates in addition to individual risk esti-
mates;

(I) To the extent deemed appropriate and
feasible by the commission considering avail-
able scientific information, define appropriate
approaches for addressing cumulative risks
posed by multiple contaminants or multiple
exposure pathways, including how the ac-
ceptable risk levels set forth in subsection
(1)(b)(A) of this section shall be applied in
relation to cumulative risks; and

(J) Establish appropriate sampling ap-
proaches and data quality requirements.

(b) Defining hot spots of contamination.
The definition of hot spots shall include:

(A) Hazardous substances that are pres-
ent in high concentrations, are highly mobile
or cannot be reliably contained, and that
would present a risk to human health or the
environment exceeding the acceptable risk
level if exposure occurs.

(B) Concentrations of hazardous sub-
stances in ground water or surface water
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that have a significant adverse effect on ex-
isting or reasonably likely future beneficial
uses of the water and for which treatment is
reasonably likely to restore or protect such
beneficial use within a reasonable time.

(3) Except as provided in subsection (4)
of this section, the director may exempt the
on-site portion of any removal or remedial
action conducted under ORS 465.200 to
465.545 and 465.900 from any requirement of
ORS 466.005 to 466.385 and ORS chapters
459, 468, 468A and 468B. Without affecting
substantive requirements, no state or local
permit, license or other authorization shall
be required for, and no procedural require-
ments shall apply to, the portion of any re-
moval or remedial action conducted on-site
where such removal or remedial action has
been selected or approved by the director
under this section, unless the permit, license,
authorization or procedural requirement is
necessary to preserve or obtain federal au-
thorization of a state program or the person
performing a removal or remedial action
elects to obtain the permit, license or au-
thorization or comply with the procedural
requirement. The person performing a re-
moval or remedial action shall notify the ap-
propriate state or local governmental body
of the permits, licenses, authorizations or
procedural requirements waived under this
subsection and, at the request of the govern-
mental body, pay applicable fees. Any costs
paid as a fee to a governmental body under
this subsection shall not also be recoverable
by the governmental body as remedial action
costs.

(4) Notwithstanding any provision of
subsection (3) of this section, any on-site
treatment, storage or disposal of a hazardous
substance shall comply with the standard es-
tablished under subsection (1)(a) of this sec-
tion and any activities conducted in a public
right of way under a removal or remedial
action pursuant to this section shall comply
with the requirements of the applicable ju-
risdiction.

(5) Nothing in this section shall affect
the authority of the director to undertake,
order or authorize an interim or emergency
removal action.

(6) Nothing in this section or in rules
adopted pursuant to this section shall pro-
hibit the application of rules in effect on
July 18, 1995, that use numeric soil cleanup
standards to govern remediation of motor
fuel and heating oil releases from under-

ground storage tanks. [Formerly 466.573; 1993 ¢.560
§102; 1995 c.662 §1; 1999 ¢.740 §1; 2003 c.14 §298]

465.320 Notice of proposed cleanup ac-
tion; receipt and consideration of com-
ment; notice of approval. Except as
provided in ORS 465.260 (3), before approval
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of any remedial action to be undertaken by
the Department of Environmental Quality or
any other person, or adoption of a certifica-
tion decision under ORS 465.325, the depart-
ment shall:

(1) Publish a notice and brief description
of the proposed action in a local paper of
general circulation and in the Secretary of
State’s Bulletin, and make copies of the pro-
posal available to the public.

(2) Provide at least 30 days for sub-
mission of written comments regarding the
proposed action, and, upon written request
by 10 or more persons or by a group having
10 or more members, conduct a public meet-
ing at or near the facility for the purpose of
receiving verbal comment regarding the pro-
posed action.

(3) Consider any written or verbal com-
ments before approving the removal or re-
medial action.

(4) Upon final approval of the remedial
action, publish notice, as provided under
subsection (1) of this section, and make
copies of the approved action available to the
public. [Formerly 466.575]

465.325 Agreement to perform re-
moval or remedial action; reimburse-
ment; agreement as order and consent
judgment; effect on liability. (1) The Di-
rector of the Department of Environmental
Quality, in the director’s discretion, may en-
ter into an agreement with any person in-
cluding the owner or operator of the facility
from which a release emanates, or any other
potentially responsible person to perform any
removal or remedial action if the director
determines that the actions will be properly
done by the person. Whenever practicable
and in the public interest, as determined by
the director, the director, in order to expe-
dite effective removal or remedial actions
and minimize litigation, shall act to facilitate
agreements under this section that are in the
public interest and consistent with the rules
adopted under ORS 465.400. If the director
decides not to use the procedures in this
section, the director shall notify in writing
potentially responsible parties at the facility
of such decision. Notwithstanding ORS
chapter 183, a decision of the director to use
or not to use the procedures described in this
section shall not be appealable to the Envi-
ronmental Quality Commission or subject to
judicial review.

(2)(a) An agreement under this section
may provide that the director will reimburse
the parties to the agreement from the fund,
with interest, for certain costs of actions
under the agreement that the parties have
agreed to perform and the director has
agreed to finance. In any case in which the
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director provides such reimbursement and, in
the judgment of the director, cost recovery
is in the public interest, the director shall
make reasonable efforts to recover the
amount of such reimbursement under ORS
465.200 to 465.545 and 465.900 or under other
relevant authority.

(b) Notwithstanding ORS chapter 183, the
director’s decision regarding fund financing
under this subsection shall not be appealable
to the commission or subject to judicial re-
view.

(c) When a remedial action is completed
under an agreement described in paragraph
(a) of this subsection, the fund shall be sub-
ject to an obligation for any subsequent re-
medial action at the same facility but only
to the extent that such subsequent remedial
action is necessary by reason of the failure
of the original remedial action. Such obli-
gation shall be in a proportion equal to, but
not exceeding, the proportion contributed by
the fund for the original remedial action. The
fund’s obligation for such future remedial
action may be met through fund expenditures
or through payment, following settlement or
enforcement action, by persons who were not
signatories to the original agreement.

(3) If an agreement has been entered into
under this section, the director may take any
action under ORS 465.260 against any person
who is not a party to the agreement, once
the period for submitting a proposal under
subsection (5)(c) of this section has expired.
Nothing in this section shall be construed to
affect either of the following:

(a) The liability of any person under ORS
465.255 or 465.260 with respect to any costs
or damages which are not included in the
agreement.

(b) The authority of the director to
maintain an action under ORS 465.200 to
465.545 and 465.900 against any person who
is not a party to the agreement.

(4)(a) Whenever the director enters into
an agreement under this section with any
potentially responsible person with respect to
remedial action, following approval of the
agreement by the Attorney General and ex-
cept as otherwise provided in the case of
certain administrative settlements referred to
in subsection (8) of this section, the agree-
ment shall be entered in the appropriate cir-
cuit court as a consent judgment. The
director need not make any finding regarding
an imminent and substantial endangerment
to the public health, safety, welfare or the
environment in connection with any such
agreement or consent judgment.

(b) The entry of any consent judgment
under this subsection shall not be construed
to be an acknowledgment by the parties that
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the release concerned constitutes an immi-
nent and substantial endangerment to the
public health, safety, welfare or the environ-
ment. Except as otherwise provided in the
Oregon Evidence Code, the participation by
any party in the process under this section
shall not be considered an admission of li-
ability for any purpose, and the fact of such
participation shall not be admissible in any
judicial or administrative proceeding, includ-
ing a subsequent proceeding under this sec-
tion.

(c) The director may fashion a consent
judgment so that the entering of the judg-
ment and compliance with the judgment or
with any determination or agreement made
under this section shall not be considered an
admission of liability for any purpose.

(d) The director shall provide notice and
opportunity to the public and to persons not
named as parties to the agreement to com-
ment on the proposed agreement before its
submittal to the court as a proposed consent
judgment, as provided under ORS 465.320.
The director shall consider any written com-
ments, views or allegations relating to the
proposed agreement. The director or any
party may withdraw, withhold or modify its
consent to the proposed agreement if the
comments, views and allegations concerning
the agreement disclose facts or consider-
ations which indicate that the proposed
agreement is inappropriate, improper or in-
adequate.

(5)(a) If the director determines that a
period of negotiation under this subsection
would facilitate an agreement with poten-
tially responsible persons for taking removal
or remedial action and would expedite re-
moval or remedial action, the director shall
so notify all such parties and shall provide
them with the following information to the
extent the information is available:

(A) The names and addresses of poten-
tially responsible persons including owners
and operators and other persons referred to
in ORS 465.255.

(B) The volume and nature of substances
contributed by each potentially responsible
person identified at the facility.

(C) A ranking by volume of the sub-
stances at the facility.

(b) The director shall make the informa-
tion referred to in paragraph (a) of this sub-
section available in advance of notice under
this subsection upon the request of a poten-
tially responsible person in accordance with
procedures provided by the director. The
provisions of ORS 465.250 (5) regarding con-
fidential information apply to information
provided under paragraph (a) of this subsec-
tion.
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(c) Any person receiving notice under
paragraph (a) of this subsection shall have
60 days from the date of receipt of the notice
to submit to the director a proposal for
undertaking or financing the action under
ORS 465.260. The director may grant exten-
sions for up to an additional 60 days.

(6)(a) Any person may seek contribution
from any other person who is liable or po-
tentially liable under ORS 465.255. In resolv-
ing contribution claims, the court shall
allocate remedial action costs among liable
parties in accordance with ORS 465.257.

(b) A person who has resolved its liability
to the state in an administrative or judicially
approved settlement shall not be liable for
claims for contribution regarding matters
addressed in the settlement. Such settlement
does not discharge any of the other poten-
tially responsible persons unless its terms so
provide, but it reduces the potential liability
of the others by the amount of the settle-
ment.

(c)(A) If the state has obtained less than
complete relief from a person who has re-
solved its liability to the state in an admin-
istrative or judicially approved settlement,
the director may bring an action against any
person who has not so resolved its liability.

(B) A person who has resolved its liabil-
ity to the state for some or all of a removal
or remedial action or for some or all of the
costs of such action in an administrative or
judicially approved settlement may seek con-
tribution from any person who is not party
to a settlement referred to in paragraph (b)
of this subsection.

(C) In any action under this paragraph,
the rights of any person who has resolved its
liability to the state shall be subordinate to
the rights of the state.

(7)(a) In entering an agreement under
this section, the director may provide any
person subject to the agreement with a cov-
enant not to sue concerning any liability to
the State of Oregon under ORS 465.200 to
465.545 and 465.900, including future liability,
resulting from a release of a hazardous sub-
stance addressed by the agreement if each of
the following conditions is met:

(A) The covenant not to sue is in the
public interest.

(B) The covenant not to sue would expe-
dite removal or remedial action consistent
with rules adopted by the commission under
ORS 465.400 (2).

(C) The person is in full compliance with
a consent judgment under subsection (4)(a)
of this section for response to the release
concerned.
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(D) The removal or remedial action has
been approved by the director.

(b) The director shall provide a person
with a covenant not to sue with respect to
future liability to the State of Oregon under
ORS 465.200 to 465.545 and 465.900 for a fu-
ture release of a hazardous substance from a
facility, and a person provided such covenant
not to sue shall not be liable to the State of
Oregon under ORS 465.255 with respect to
such release at a future time, for the portion
of the remedial action:

(A) That involves the transport and se-
cure disposition offsite of a hazardous sub-
stance in a treatment, storage or disposal
facility meeting the requirements of section
3004(c) to (g), (m), (0), (p), (u) and (v) and
3005(c) of the federal Solid Waste Disposal
Act, as amended, P.L. 96-482 and P.L. 98-616,
if the director has rejected a proposed reme-
dial action that is consistent with rules
adopted by the commission under ORS
465.400 that does not include such offsite
disposition and has thereafter required offsite
disposition; or

(B) That involves the treatment of a haz-
ardous substance so as to destroy, eliminate
or permanently immobilize the hazardous
constituents of the substance, so that, in the
judgment of the director, the substance no
longer presents any current or currently
foreseeable future significant risk to public
health, safety, welfare or the environment,
no by-product of the treatment or destruction
process presents any significant hazard to
public health, safety, welfare or the environ-
ment, and all by-products are themselves
treated, destroyed or contained in a manner
that assures that the by-products do not
present any current or currently foreseeable
future significant risk to public health,
safety, welfare or the environment.

(¢) A covenant not to sue concerning fu-
ture liability to the State of Oregon shall not
take effect until the director certifies that
the removal or remedial action has been
completed in accordance with the require-
ments of subsection (10) of this section at the
facility that is the subject of the covenant.

(d) In assessing the appropriateness of a
covenant not to sue under paragraph (a) of
this subsection and any condition to be in-
cluded in a covenant not to sue under para-
graph (a) or (b) of this subsection, the
director shall consider whether the covenant
or conditions are in the public interest on
the basis of factors such as the following:

(A) The effectiveness and reliability of
the remedial action, in light of the other al-
ternative remedial actions considered for the
facility concerned.
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(B) The nature of the risks remaining at
the facility.

(C) The extent to which performance
standards are included in the order or judg-
ment.

(D) The extent to which the removal or
remedial action provides a complete remedy
for the facility, including a reduction in the
hazardous nature of the substances at the
facility.

(E) The extent to which the technology
used in the removal or remedial action 1is
demonstrated to be effective.

(F) Whether the fund or other sources of
funding would be available for any additional
removal or remedial action that might even-
tually be necessary at the facility.

(G) Whether the removal or remedial ac-
tion will be carried out, in whole or in sig-
nificant part, by the responsible parties
themselves.

(e) Any covenant not to sue under this
subsection shall be subject to the satisfactory
performance by such party of its obligations
under the agreement concerned.

(f)(A) Except for the portion of the re-
moval or remedial action that is subject to a
covenant not to sue under paragraph (b) of
this subsection or de minimis settlement un-
der subsection (8) of this section, a covenant
not to sue a person concerning future liabil-
ity to the State of Oregon:

(1) Shall include an exception to the cov-
enant that allows the director to sue the
person concerning future liability resulting
from the release or threatened release that
is the subject of the covenant if the liability
arises out of conditions unknown at the time
the director certifies under subsection (10)
of this section that the removal or remedial
action has been completed at the facility
concerned; and

(i1) May include an exception to the cov-
enant that allows the director to sue the
person concerning future liability resulting
from failure of the remedial action.

(B) In extraordinary circumstances, the
director may determine, after assessment of
relevant factors such as those referred to in
paragraph (d) of this subsection and volume,
toxicity, mobility, strength of evidence, abil-
ity to pay, litigative risks, public interest
considerations, precedential value and the
inequities and aggravating factors, not to in-
clude the exception referred to in paragraph
(f)(A) of this subsection if other terms, con-
ditions or requirements of the agreement
containing the covenant not to sue are suffi-
cient to provide all reasonable assurances
that public health, safety, welfare and the
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environment will be protected from any fu-
ture release at or from the facility.

(C) The director may include any pro-
visions allowing future enforcement action
under ORS 465.260 that in the discretion of
the director are necessary and appropriate to
assure protection of public health, safety,
welfare and the environment.

(8)(@a) Whenever practicable and in the
public interest, as determined by the direc-
tor, the director shall as promptly as possible
reach a final settlement with a potentially
responsible person in an administrative or
civil action under ORS 465.255 if such
settlement involves only a minor portion of
the remedial action costs at the facility con-
cerned and, in the judgment of the director,
both of the following are minimal in com-
parison to any other hazardous substance at
the facility:

(A) The amount of the hazardous sub-
stance contributed by that person to the fa-
cility; and

(B) The toxic or other hazardous effects

of the substance contributed by that person
to the facility.

(b) The director may provide a covenant
not to sue with respect to the facility con-
cerned to any party who has entered into a
settlement under this subsection unless such
a covenant would be inconsistent with the
public interest as determined under subsec-
tion (7) of this section.

(c) The director shall reach any such
settlement or grant a covenant not to sue as
soon as possible after the director has avail-
able the information necessary to reach a
settlement or grant a covenant not to sue.

(d) A settlement under this subsection
shall be entered as a consent judgment or
embodied in an administrative order setting
forth the terms of the settlement. The circuit
court for the county in which the release or
threatened release occurs or the Circuit
Court of Marion County may enforce any
such administrative order.

(e) A party who has resolved its liability
to the state under this subsection shall not
be liable for claims for contribution regard-
ing matters addressed in the settlement. The
settlement does not discharge any of the
other potentially responsible persons unless
its terms so provide, but it reduces the po-
tential liability of the others by the amount
of the settlement.

(f) Nothing in this subsection shall be
construed to affect the authority of the di-
rector to reach settlements with other po-
tentially responsible persons under ORS
465.200 to 465.545 and 465.900.
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(9)(a) Notwithstanding ORS chapter 183,
except for those covenants required under
subsection (7)(b)(A) and (B) of this section, a
decision by the director to agree or not to
agree to inclusion of any covenant not to sue
in an agreement under this section shall not
be appealable to the commission or subject
to judicial review.

(b) Nothing in this section shall limit or
otherwise affect the authority of any court
to review, in the consent judgment process
under subsection (4) of this section, any cov-
enant not to sue contained in an agreement
under this section.

(10)(a) Upon completion of any removal
or remedial action under an agreement under
this section, or pursuant to an order under
ORS 465.260, the party undertaking the re-
moval or remedial action shall notify the de-
partment and request certification of
completion. Within 90 days after receiving
notice, the director shall determine by certi-
fication whether the removal or remedial ac-
tion is completed in accordance with the
applicable agreement or order.

(b) Before submitting a final certification
decision to the court that approved the con-
sent judgment, or before entering a final ad-
ministrative order, the director shall provide
to the public and to persons not named as
parties to the agreement or order notice and
opportunity to comment on the director’s
proposed certification decision, as provided
under ORS 465.320.

(c) Any person aggrieved by the direc-
tor’s certification decision may seek judicial
review of the certification decision by the
court that approved the relevant consent
judgment or, in the case of an administrative
order, in the circuit court for the county in
which the facility is located or in Marion
County. The decision of the director shall be
upheld unless the person challenging the
certification decision demonstrates that the
decision was arbitrary and capricious, con-
trary to the provisions of ORS 465.200 to
465.545 and 465.900 or not supported by sub-
stantial evidence. The court shall apply a
presumption in favor of the director’s deci-
sion. The court may award attorney fees and
costs to the prevailing party if the court
finds the challenge or defense of the direc-
tor’'s decision to have been frivolous. The
court may assess against a party and award
to the state, in addition to attorney fees and
costs, an amount equal to the economic gain
realized by the party if the court finds the
only purpose of the party’s challenge to the
director’s decision was delay for economic
gain. [Formerly 466.577; 1995 ¢.662 §2; 2003 ¢.576 §460]
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465.327 Agreement to release party
from potential liability to state to facili-
tate cleanup and reuse of property; eligi-
ble parties; terms of agreement. (1) In
order to facilitate cleanup and reuse of con-
taminated property, the Department of Envi-
ronmental Quality may, through a written
agreement, provide a party with a release
from potential liability to the state under
ORS 465.255, if:

(a) The party is not currently liable un-
der ORS 465.255 for an existing release of
hazardous substance at the facility;

(b) Removal or remedial action is neces-
sary at the facility to protect human health
or the environment;

(¢) The proposed redevelopment or reuse
of the facility will not contribute to or
exacerbate existing contamination, increase
health risks or interfere with remedial mea-
sures necessary at the facility; and

(d) A substantial public benefit will re-
sult from the agreement, including but not
limited to:

(A) The generation of substantial funding
or other resources facilitating remedial mea-
sures at the facility in accordance with this
section;

(B) A commitment to perform substantial
remedial measures at the facility in accor-
dance with this section;

(C) Productive reuse of a vacant or
abandoned industrial or commercial facility;
or

(D) Development of a facility by a gov-
ernmental entity or nonprofit organization to
address an important public purpose.

(2) In determining whether to enter an
agreement under this section, the department
shall consult with affected land use planning
jurisdictions and consider reasonably antic-
ipated future land uses at the facility and
surrounding properties.

(3) An agreement under this section may
be set forth in an administrative consent or-
der or other administrative agreement or in
a judicial consent judgment entered in ac-
cordance with ORS 465.325. Any such agree-
ment may include provisions considered
nlecgssary by the department, and shall in-
clude:

(a) A commitment to undertake the mea-
sures constituting a substantial public bene-
fit;

(b) If remedial measures are to be per-
formed under the agreement, a commitment
to perform any such measures under the de-
partment’s oversight;

(¢) A waiver by the party of any claim
or cause of action against the State of Ore-
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gon arising from contamination at the facil-
ity existing as of the date of acquisition of
ownership or operation of the facility;

(d) A grant of an irrevocable right of
entry to the department and its authorized
representative for purposes of the agreement
or for remedial measures authorized under
this section,;

(e) A reservation of rights as to an entity
not a party to the agreement; and

(f) A legal description of the property.

(4) Subject to the satisfactory perform-
ance by the party of its obligations under the
agreement, the party shall not be liable to
the State of Oregon under ORS 465.200 to
465.545 and 465.900 for any release of a haz-
ardous substance at the facility existing as
of the date of acquisition of ownership or
operation of the facility. The party shall bear
the burden of proving that any hazardous
substance release existed before the date of
acquisition of ownership of the facility. This
release from liability shall not affect a par-
ty’s liability for claims arising from any:

(a) Release of a hazardous substance at
the facility after the date of acquisition of
ownership or operation;

(b) Contribution to or exacerbation of a
release of a hazardous substance;

(c) Interference or failure to cooperate
with the department or other persons con-
ducting remedial measures under the depart-
ment’s oversight at the facility;

(d) Failure to exercise due care or take
reasonable precautions with respect to any
hazardous substance at the facility; and

(e) Violation of federal, state or local
law.

(5) Any agreement entered under this
section shall be recorded in the real property
records from the county in which the facility
is located. The benefits and burdens of the
agreement, including the release from liabil-
ity, shall run with the land, but the release
from liability shall limit or otherwise affect
the liability only of persons who are not po-
tentially liable under ORS 465.255 for a re-
lease of a hazardous substance at the facility
as of the date of acquisition of ownership or
operation of the facility and who assume and
are bound by terms of the agreement appli-
cable to the facility as of the date of acqui-

sition of ownership or operation. [1995 c.662
§4; 2003 ¢.576 §461]

465.330 State remedial action costs;
payment; effect of failure to pay. (1) The
Department of Environmental Quality shall
keep a record of the state’s remedial action
costs.

(2) Based on the record compiled by the
department under subsection (1) of this sec-
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tion, the department shall require any person
liable under ORS 465.255 or 465.260 to pay
the amount of the state’s remedial action
costs and, if applicable, punitive damages.

(3) If the state’s remedial action costs
and punitive damages are not paid by the li-
able person to the department within 45 days
after receipt of notice that such costs and
damages are due and owing, the Attorney
General, at the request of the Director of the
Department of Environmental Quality, shall
bring an action in the name of the State of
Oregon in a court of competent jurisdiction
to recover the amount owed, plus reasonable
legal expenses.

(4) All moneys received by the depart-
ment under this section shall be deposited in
the Hazardous Substance Remedial Action
Fund established under ORS 465.381 if the
moneys received pertain to a removal or re-

medial action taken at any facility. [Formerly
466.580]

465.333 Recovery of costs of program
development, rulemaking and adminis-
trative actions as remedial action costs;
determination of allocable costs. Notwith-
standing ORS 291.050 to 291.060, the Depart-
ment of Environmental Quality may recover,
as remedial action costs, the costs of pro-
gram development, rulemaking and other ad-
ministrative  actions required by the
provisions of ORS 465.315, 465.325 and
465.327. After July 18, 1995, the department
may recover such costs by requiring any
person liable under ORS 465.255 or 465.260
or any person otherwise undertaking removal
or remedial action under the department’s
oversight to pay such costs. Each person
shall pay that portion of costs under ORS
465.315, 465.325 and 465.327 that the depart-
ment determines to be allocable to removal
or remedial action at the person’s facility,
using generally accepted accounting princi-
ples and as necessary to be charged per fa-
cility to recover the department’s costs of
implementing ORS 465.315, 465.325 and
465.327. [1995 c.662 §8]

465.335 Costs, penalties and damages
as lien; enforcement of lien. (1) All of the
state’s remedial action costs, penalties and
punitive damages for which a person is liable
to the state under ORS 465.255, 465.260 or
465.900 shall constitute a lien upon any real
and personal property owned by the person.

(2) At the discretion of the Department
of Environmental Quality, the department
may file a claim of lien on real property or
a claim of lien on personal property. The de-
partment shall file a claim of lien on real
property to be charged with a lien under this
section with the recording officer of each
county in which the real property is located
and shall file a claim of lien on personal
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property to be charged with a lien under this
section with the Secretary of State. The lien
shall attach and become enforceable on the
day of such filing. The lien claim shall con-
tain:

(a) A statement of the demand;

(b) The name of the person against whose
property the lien attaches;

(c) A description of the property charged
with the lien sufficient for identification; and

(d) A statement of the failure of the per-
son to conduct removal or remedial action
and pay penalties and damages as required.

(3) The lien created by this section may
be foreclosed by a suit on real and personal
property in the circuit court in the manner
%).rovided by law for the foreclosure of other
iens.

(4) Nothing in this section shall affect
the right of the state to bring an action
against any person to recover all costs and
damages for which the person is liable under

ORS 465.255, 465.260 or 465.900. [Formerly
466.583]

465.340 Contractor liability; indemni-
fication. (1)(a) A person who is a contractor
with respect to any release of a hazardous
substance from a facility shall not be liable
under ORS 465.200 to 465.545 and 465.900 or
under any other state law to any person for
injuries, costs, damages, expenses or other
liability including but not limited to claims
for indemnification or contribution and
claims by third parties for death, personal
injury, illness or loss of or damage to prop-
erty or economic loss that result from such
release.

(b) Paragraph (a) of this subsection shall
not apply if the release is caused by conduct
of the contractor that is negligent, reckless,
willful or wanton misconduct or that consti-
tutes intentional misconduct.

(c) Nothing in this subsection shall affect
the liability of any other person under any
warranty under federal, state or common
law. Nothing in this subsection shall affect
the liability of an employer who is a con-
tractor to any employee of such employer
under any provision of law, including any
provision of any law relating to workers’
compensation.

(d) A state employee or an employee of a
political subdivision who provides services
relating to a removal or remedial action
while acting within the scope of the person’s
authority as a governmental employee shall
have the same exemption from liability sub-
ject to the other provisions of this section,
as is provided to the contractor under this
section.
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(2)(a) The exclusion provided by ORS
465.255 (2)(b)(C) shall not be available to any
potentially responsible party with respect to
any costs or damages caused by any act or
omission of a contractor.

(b) Except as provided in subsection (1)(d)
of this section and paragraph (a) of this sub-
section, nothing in this section shall affect
the liability under ORS 465.200 to 465.545
and 465.900 or under any other federal or
state law of any person, other than a con-
tractor.

(¢) Nothing in this section shall affect
the plaintiff’s burden of establishing liability
under ORS 465.200 to 465.545 and 465.900.

(3)(a) The Director of the Department of
Environmental Quality may agree to hold
harmless and indemnify any contractor
meeting the requirements of this subsection
against any liability, including the expenses
of litigation or settlement, for negligence
arising out of the contractor’s performance
in carrying out removal or remedial action
activities under ORS 465.200 to 465.545 and
465.900, unless such liability was caused by
conduct of the contractor which was grossly
negligent, reckless, willful or wanton mis-
conduct, or which constituted intentional
misconduct.

(b) This subsection shall apply only to a
removal or remedial action carried out under
written agreement with:

(A) The director;
(B) Any state agency; or

(C) Any potentially responsible party
carrying out any agreement under ORS
465.260 or 465.325.

(c) For purposes of ORS 465.200 to
465.545 and 465.900, amounts expended from
the fund for indemnification of any contrac-
tor shall be considered remedial action costs.

(d) An indemnification agreement may be
provided under this subsection only if the
director determines that each of the follow-
ing requirements are met:

(A) The liability covered by the indemni-
fication agreement exceeds or is not covered
by insurance available, at a fair and reason-
able price, to the contractor at the time the
contractor enters into the contract to pro-
vide removal or remedial action, and ade-
quate insurance to cover such liability is not
generally available at the time the contract
is entered into.

(B) The contractor has made diligent ef-
forts to obtain insurance coverage.

(C) In the case of a contract covering
more than one facility, the contractor agrees
to continue to make diligent efforts to obtain
insurance coverage each time the contractor
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begins work under the contract at a new fa-
cility.

(4)(a) Indemnification under this subsec-
tion shall apply only to a contractor liability
which results from a release of any hazard-
ous substance if the release arises out of re-
moval or remedial action activities.

(b) An indemnification agreement under
this subsection shall include deductibles and
shall place limits on the amount of indemni-
fication to be made available.

(¢)(A) In deciding whether to enter into
an indemnification agreement with a con-
tractor carrying out a written contract or
agreement with any potentially responsible
party, the director shall determine an
amount which the potentially responsible
party is able to indemnify the contractor.
The director may enter into an indemnifica-
tion agreement only if the director deter-
mines that the amount of indemnification
available from the potentially responsible
party is inadequate to cover any reasonable
potential liability of the contractor arising
out of the contractor’s negligence in per-
forming the contract or agreement with the
party. In making the determinations re-
quired under this subparagraph related to
the amount and the adequacy of the amount,
the director shall take into account the total
net assets and resources of the potentially
responsible party with respect to the facility
at the time the director makes the determi-
nations.

(B) The director may pay a claim under
an indemnification agreement referred to in
subparagraph (A) of this paragraph for the
amount determined under subparagraph (A)
of this paragraph only if the contractor has
exhausted all administrative, judicial and
common law claims for indemnification
against all potentially responsible parties
participating in the cleanup of the facility
with respect to the liability of the contractor
arising out of the contractor’s negligence in
performing the contract or agreement with
the parties. The indemnification agreement
shall require the contractor to pay any de-
ductible established under paragraph (b) of
this subsection before the contractor may
recover any amount from the potentially re-
sponsible party or under the indemnification
agreement.

(d) No owner or operator of a facility
regulated under the federal Solid Waste Dis-
posal Act, as amended, P.L. 96-482 and P.L.
98-616, may be indemnified under this sub-
section with respect to such facility.

(e) For the purposes of ORS 465.255, any
amounts expended under this section for in-
demnification of any person who is a con-
tractor with respect to any release shall be
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considered a remedial action cost incurred
by the state with respect to the release.

(5) The exemption provided under sub-
section (1) of this section and the authority
of the director to offer indemnification under
subsection (3) of this section shall not apply
to any person liable under ORS 465.255 with
respect to the release or threatened release
concerned if the person would be covered by
the provisions even if the person had not
carried out any actions referred to in sub-
section (6) of this section.

(6) As used in this section:

(a) “Contract” means any written con-
tract or agreement to provide any removal
or remedial action under ORS 465.200 to
465.545 and 465.900 at a facility, or any re-
moval under ORS 465.200 to 465.545 and
465.900, with respect to any release of a haz-
ardous substance from the facility or to pro-
vide any evaluation, planning, engineering,
surveying and mapping, design, construction,
equipment or any ancillary services thereto
for such facility, that is entered into by a
contractor as defined in paragraph (b)(A) of
this subsection with:

(A) The director;
(B) Any state agency; or

(C) Any potentially responsible party
carrying out an agreement under ORS
465.260 or 465.325.

(b) “Contractor” means:

(A) Any person who enters into a re-
moval or remedial action contract with re-
spect to any release of a hazardous substance
from a facility and is carrying out such con-
tract; and

(B) Any person who is retained or hired
by a person described in subparagraph (A) of
this paragraph to provide any services relat-
ing to a removal or remedial action.

(c) “Insurance” means liability insurance
that is fair and reasonably priced, as deter-
mined by the director, and that is made
available at the time the contractor enters
into the removal or remedial action contract

to provide removal or remedial action.
[Formerly 466.585; 1991 ¢.692 §2]

465.375 Monthly fee of operators;
amount; use of moneys. (1) Every person
who operates a facility for the purpose of
disposing of hazardous waste or PCB that is
subject to interim status or a permit issued
under ORS 466.005 to 466.385 and 466.992
shall pay a hazardous waste management fee
by the 45th day after the last day of each
month for all waste brought into the facility
during that month for treatment by
incinerator or for disposal by landfill at the
facility. The operator of the facility shall
provide to every person who disposes of
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waste at the facility a statement showing the
amount of the hazardous waste management
fee paid by the person to the facility.

(2) The hazardous waste management fee
under subsection (1) of this section shall be
$20 a ton.

(3) In addition to the fee required under
subsection (2) of this section, $10 per ton
shall be included as part of the hazardous
waste management fee for waste described in
subsection (1) of this section.

(4) The additional amounts collected un-
der subsection (3) of this section shall be de-
posited in the State Treasury to the credit
of an account of the Department of Environ-
mental Quality. Such moneys are contin-
uously appropriated to the department to be
used to carry out the department’s duties
under ORS 466.005 to 466.385 related to the
management of hazardous waste.

(5) At least 50 percent of the fees col-
lected under subsection (3) of this section
shall be used by the department to imple-

ment ORS 466.068. [Formerly 466.587; 1991 c.721
§1; 1995 c.552 §1; 2005 ¢.622 §1]

465.376 Special hazardous waste man-
agement fees; use of fees. (1) Notwith-
standing ORS 465.375 (2) and (3), the
hazardous waste management fee shall be:

(a) $7.50 per ton for waste from the pri-
mary production of steel in electric furnaces
that is emission control dust or emission
control sludge identified as United States
Environmental Protection Agency hazardous
waste number K061 in 40 C.F.R. 261.32. The
facility that accepts the waste must have a
plan and a schedule approved by the Depart-
ment of Environmental Quality to develop
and evaluate a treatment process for the
waste. The department may withdraw ap-
proval of the plan if the facility does not im-
plement the plan in accordance with the
approved schedule. The approved treatment
process shall be designed to achieve treat-
ment levels similar to the treatment levels
that would be required for the hazardous
waste if the waste were delisted in Alaska,
Idaho or Washington under 40 C.F.R. 260.22,
adopted under:

(A) The federal Resource Conservation
and Recovery Act of 1976 (P.L. 94-580) and
the Hazardous and Solid Waste Amendments
of 1984 (P.L. 98-616), as amended; or

(B) A state-authorized Resource Conser-
vation and Recovery Act program.

(b) For waste received by the facility
from the same site, property or hazardous

waste management unit, if the total waste
received is:

(A) Up to 2,500 tons, $20 per ton for all
waste received;
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(B) More than 2,500 tons and less than
or equal to 12,500 tons, $10 per ton for all
waste received;

(C) More than 12,500 tons and less than
or equal to 25,000 tons, $5 per ton for all
waste received; or

(D) More than 25,000 tons, $2.50 per ton
for all waste received.

(c) $15 per ton for waste that is hazard-
ous waste when received and treated at the
facility so that the waste is no longer a solid
waste as defined in ORS 459.005.

(d) $2 per ton for waste that is:

(A) A characteristic hazardous waste at
the point of generation and that has been
treated at the facility or at an off-site lo-
cation so that the waste no longer exhibits
the characteristics of hazardous waste and
so that the waste complies with any applica-
ble land disposal requirements;

(B) Liquid waste when the waste is re-
ceived and treated at a wastewater treatment
unit at the facility so that the waste does not
exhibit any characteristics of hazardous
waste and so that the resulting liquid is
managed at a permitted unit at the facility;

(C) Solid waste that results from cleanup
activities and that must be disposed of in a
facility for the disposal of hazardous waste
as a result of restrictions imposed under ORS
459.055 (8) or 459.305 (7); or

(D) Solid waste that is not hazardous
waste or PCB under a state or federal law
at the point of generation and that is not a
hazardous waste under Oregon law.

(2) Upon the request of the department,
a facility shall allow the department to re-
view the information relating to waste re-
ceived by the facility that the facility used
to determine the hazardous waste manage-
ment fee for the types of waste described in
subsection (1)(b) of this section.

(3) One-third of the amount collected un-
der subsection (1) of this section shall be de-
posited in the State Treasury to the credit
of an account of the department. Such mon-
eys are continuously appropriated to the de-
partment to be wused to carry out the
department’s duties under ORS 466.005 to
466.385 related to the management of haz-
ardous waste.

(4) Two-thirds of the amount collected
under subsection (1) of this section shall be
deposited in the State Treasury to the credit
of the Hazardous Substance Remedial Action
Fund created under ORS 465.381 to be used
for the purposes described in ORS 465.381 (5).

(5) For purposes of subsection (1)(b) of
this section, “waste” means waste that is:

(a) PCB under Oregon or federal law;
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(b) Hazardous debris;

(c) Hazardous waste that becomes subject
to regulation solely as a result of removal or
remedial action taken in response to envi-
ronmental contamination; or

(d) Hazardous waste that results from
corrective action or closure of a regulated or

nonre%ulated waste management unit. [2005
c.622 §3

465.378 Department to work with
other states to avoid disruption of waste
flows. The Department of Environmental
Quality shall work cooperatively with other
states to avoid disrupting or changing waste
flows between states that may be caused by
the establishment or adjustment of state dis-
posal fees. [1995 c.552 §4]

465.380 [Formerly 466.590; 1991 ¢.703 §47; 1991 c.721

§2; repealed by 1993 ¢.707 §4 (465.381 enacted in lieu of
465.380)]

465.381 Hazardous Substance Reme-
dial Action Fund; sources; uses; Orphan
Site Account; uses. (1) The Hazardous Sub-
stance Remedial Action Fund is established
separate and distinct from the General Fund
in the State Treasury. Interest earned by the
fund shall be credited to the fund.

(2) The following shall be deposited into
the State Treasury and credited to the Haz-
ardous Substance Remedial Action Fund:

(a) Fees received by the Department of
Environmental Quality under ORS 465.375.

(b) Moneys recovered or otherwise re-
ceived from responsible parties for remedial
action costs. Moneys recovered from respon-
sible parties for costs paid by the department
from the Orphan Site Account established
under subsection (6) of this section shall be
credited to the Orphan Site Account.

(c) Moneys received under the schedule
of fees established under ORS 453.402 (2)(c)
and 459.236 for the purpose of providing
funds for the Orphan Site Account, which
shall be credited to the Orphan Site Account
established under subsection (6) of this sec-
tion.

(d) Any penalty, fine or punitive damages
recovered under ORS 465.255, 465.260,
465.335 or 465.900.

(e) Fees received by the department un-
der ORS 465.305.

(f) Moneys and interest that are paid, re-
covered or otherwise received under finan-
cial assistance agreements.

(g) Moneys appropriated to the fund by
the Legislative Assembly.

(h) Moneys from any grant made to the
fund by a federal agency.

(3) The State Treasurer may invest and
reinvest moneys in the Hazardous Substance

Title 36

Page 29

Remedial Action Fund in the manner pro-
vided by law.

(4) The moneys in the Hazardous Sub-
stance Remedial Action Fund are appropri-
ated continuously to the department to be
used as provided in subsection (5) of this
section.

(5) Moneys in the Hazardous Substance
Remedial Action Fund may be used for the
following purposes:

(a) Payment of the department’s remedial
action costs;

(b) Funding any action or activity au-
thorized by ORS 465.200 to 465.545 and
465.900, including but not limited to provid-
ing financial assistance pursuant to an
agl("ieement entered into under ORS 465.285;
an

(c¢) Providing the state cost share for a
removal or remedial action, as required by
section 104(c)(3) of the federal Comprehen-
sive Environmental Response, Compensation
and Liability Act, P.L. 96-510, and as
amended by P.L. 99-499.

(6)(a) The Orphan Site Account is estab-
lished in the Hazardous Substance Remedial
Action Fund in the State Treasury. All
moneys credited to the Orphan Site Account
are continuously appropriated to the depart-
ment for:

(A) Expenses of the department related
to facilities or activities associated with the
removal or remedial action where the de-
partment determines the responsible party is
unknown or is unwilling or unable to under-
talae all required removal or remedial action;
an

(B) Grants and loans to local government
units for facilities or activities associated
with the removal or remedial action of a
hazardous substance.

(b) The Orphan Site Account may not be
used to pay the state’s remedial action costs
at facilities owned by the state. However,
this paragraph does not prohibit the use of
Orphan Site Account moneys for remedial
action on submerged or submersible lands as
those terms are defined in ORS 274.005 and
tidal submerged lands as defined in ORS
274.705.

(c) The Orphan Site Account may be used
to pay claims for reimbursement filed and
approved under ORS 465.260 (7).

(d) If bonds have been issued under ORS
468.195 to provide funds for removal or re-
medial action, the department shall first
transfer from the Orphan Site Account to the
Pollution Control Sinking Fund, solely from
the fees collected pursuant to ORS 453.402
(2)(c) and under ORS 459.236 for such pur-
poses, any amount necessary to provide for
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the payment of the principal and interest
upon such bonds. Moneys from repayment of
financial assistance or recovered from a re-
sponsible party shall not be used to provide
for the payment of the principal and interest
upon such bonds.

(7)(a) Of the funds in the Orphan Site
Account derived from the fees collected pur-
suant to ORS 453.402 (2)(c) and under ORS
459.236, for the purpose of providing funds
for the Orphan Site Account, and of the pro-
ceeds of any bond sale under ORS 468.195
supported by the fees collected pursuant to
ORS 453.402 (2)(c) and under ORS 459.236,
for the purpose of providing funds for the
Orphan Site Account, no more than 25 per-
cent may be obligated in any biennium by
the department to pay for removal or reme-
dial action at facilities determined by the
department to have an unwilling responsible
party, unless the department first receives
approval from the Legislative Assembly.

(b) Before the department obligates
money from the Orphan Site Account derived
from the fees collected pursuant to ORS
453.402 (2)(c) and under ORS 459.236 for the
purpose of providing funds for the Orphan
Site Account, or the proceeds of any bond
sale under ORS 468.195 supported by fees
collected pursuant to ORS 453.402 (2)(c) and
under ORS 459.236, for the purpose of pro-
viding funds for the Orphan Site Account for
removal or remedial action at a facility de-
termined by the department to have an un-
willing responsible party, the department
must first determine whether there is a need
for immediate removal or remedial action at
the facility to protect public health, safety,
welfare or the environment. The department
shall determine the need for immediate re-
moval or remedial action in accordance with
rules adopted by the Environmental Quality
Commission. [1993 ¢.707 §5 (enacted in lieu of
465.380); 1999 c¢.534 §1]

465.385 [1989 ¢.833 §§132,171; 1991 ¢.703 §13; repealed
by 1993 ¢.707 §6 (465.386 enacted in lieu of 465.385)]

465.386 Commission authorized to in-
crease fees; basis of increase; amount of
increase. (1) Notwithstanding the totals es-
tablished in ORS 459.236, the Environmental
Quality Commission by rule may increase the
total amount to be collected annually as a
fee and deposited into the Orphan Site Ac-
count under ORS 459.236. The commission
shall approve an increase if the commission
determines:

(a) Existing fees being deposited into the
Orphan Site Account are not sufficient to
pay debt service on bonds sold to pay for re-
moval or remedial actions at sites where the
Department of Environmental Quality deter-
mines the responsible party is unknown or is
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unwilling or unable to undertake all required
removal or remedial action; or

(b) Revenues from the sale of bonds can-
not be used to pay for activities related to
removal or remedial action, and existing fees
being deposited into the Orphan Site Ac-
count are not sufficient to pay for these ac-
tivities.

(2) The increased amount approved by
the commission under subsection (1) of this
section:

(a) Shall be no greater than the amount
needed to pay anticipated costs specifically
identified by the Department of Environ-
mental Quality at sites where the department
determines the responsible party is unknown,
unwilling or unable to undertake all required
removal or remedial action; and

(b) Shall be subject to prior approval by
the Oregon Department of Administrative
Services and a report to the Emergency
Board prior to adopting the fees and shall be
within the budget authorized by the Legisla-
tive Assembly as that budget may be modi-
fied by the Emergency Board during the
interim period between sessions. [1993 ¢.707 §7
(enacted in lieu of 465.385); 1999 c¢.534 §2; 2007 c.71 §146]

465.390 [1989 ¢.833 §§133,172; repealed by 1993 ¢.707
§8 (465.391 enacted in lieu of 465.390)]

465.391 Effect of certain laws on li-
ability of person. Nothing in ORS 453.396
to 453.408, 453.414, 459.236 and 459.311, in-
cluding the limitation on the amount a local
government unit must contribute under ORS
459.236 and 459.311, shall be construed to af-

fect or limit the liability of any person. [1993
¢.707 §9 (enacted in lieu of 465.390)]

465.400 Rules; designation of hazard-
ous substance. (1) In accordance with the
applicable provisions of ORS chapter 183, the
Environmental Quality Commission may
adopt rules necessary to carry out the pro-
visions of ORS 465.200 to 465.545 and 465.900.

(2)(a) Within one year after July 16, 1987,
the commission shall adopt rules establishing
the levels, factors, criteria or other pro-
visions for the degree of cleanup including
the control of further releases of a hazardous
substance, and the selection of remedial ac-
tions necessary to assure protection of the
public health, safety, welfare and the envi-
ronment.

(b) In developing rules pertaining to the
degree of cleanup and the selection of reme-
dial actions under paragraph (a) of this sub-
section, the commission may, as appropriate,
take into account:

(A) The long-term uncertainties associ-
ated with land disposal,;

(B) The goals, objectives and require-
ments of ORS 466.005 to 466.385;
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(C) The persistence, toxicity, mobility
and propensity to bioaccumulate of such
hazardous substances and their constituents;

(D) The short-term and long-term poten-
tial for adverse health effects from human
exposure to the hazardous substance;

(E) Long-term maintenance costs;

(F) The potential for future remedial ac-
tion costs if the alternative remedial action
in question were to fail;

(G) The potential threat to human health
and the environment associated with exca-
vation, transport and redisposal or contain-
ment; and

(H) The cost effectiveness.

(3)(a) By rule, the commission may desig-
nate as a hazardous substance any element,
compound, mixture, solution or substance or
any class of substances that, should a release
occur, may present a substantial danger to
the public health, safety, welfare or the en-
vironment.

(b) Before designating a substance or
class of substances as a hazardous substance,
the commission must find that the substance,
because of its quantity, concentration, or
physical, chemical or toxic characteristics,
may pose a present or future hazard to hu-
man health, safety, welfare or the environ-
ment should a release occur. [Formerly 466.553]

465.405 Rules; “confirmed release”;
“preliminary assessment.” (1) The Envi-
ronmental Quality Commission shall adopt
by rule:

(a) A definition of “confirmed release”
and “preliminary assessment”; and

(b) Criteria to be applied by the Director
of the Department of Environmental Quality
in determining whether to remove a facility
from the list and inventory under ORS
465.230.

(2) In adopting rules under this section,
the commission shall exclude from the list
and inventory the following categories of re-
leases to the extent the commission deter-
mines the release poses no significant threat
to present or future public health, safety,
welfare or the environment:

(a) De minimis releases;

(b) Releases that by their nature rapidly
dlissipate to undetectable or insignificant lev-
els;

(c) Releases specifically authorized by
and in compliance with a current and legally
enforceable permit issued by the Department
of Environmental Quality or the United
States Environmental Protection Agency; or

(d) Other releases that the commission
finds pose no significant threat to present
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and future public health, safety, welfare or
the environment.

(3) The director shall exclude from the
list and inventory releases the director de-

termines have been cleaned up to a level
that:

(a) Is consistent with rules adopted by
the commission under ORS 465.400; or

(b) Poses no significant threat to present
or future public health, safety, welfare or the
environment. [1989 c.485 §7]

465.410 Ranking of inventory accord-
ing to risk; rules. In addition to the rules
adopted under ORS 465.405, the Environ-
mental Quality Commission shall adopt by
rule a procedure for ranking facilities on the
inventory based on the short-term and long-
term risks they pose to present and future
public health, safety, welfare or the environ-
ment. [1989 c.485 §8]

465.420 Remedial Action Advisory
Committee. The Director of the Department
of Environmental Quality shall appoint a
Remedial Action Advisory Committee in or-
der to advise the Department of Environ-
mental Quality in the development of rules
for the implementation of ORS 465.200 to
465.545 and 465.900. The committee shall be
comprised of members representing at least
the following interests:

(1) Citizens;

(2) Local governments;

(3) Environmental organizations; and
(4) Industry. [Formerly 466.555]

465.425 “Security interest holder” de-
fined for ORS 465.430 to 465.455. As used
in ORS 465.430 to 465.455, “security interest
holder” means a person who, without partic-
ipating in the management of a facility, holds
indicia of ownership primarily to protect a
security interest in a facility. [1991 c.680 §2]

465.430 Legislative findings. (1)(a) The
Legislative Assembly finds that existing fed-
eral and state law related to liability of a
security interest holder for environmental
contamination is unclear, and that such lack
of clarity has created uncertainty on the part
of security interest holders as to whether
security interest holders are liable for envi-
ronmental contamination caused by their
borrowers or other third parties.

(b) The Legislative Assembly therefore
declares that clarification regarding such po-
tential liability in a manner consistent with
federal statutes and regulations is desirable
in order to provide certainty for security in-
terest holders and to encourage responsible
practices by security interest holders and
borrowers to protect the public health and
the environment.
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(2)(a) The Legislative Assembly also finds
that uncertainty exists in state law as to po-
tential liability of certain fiduciaries for en-
vironmental contamination at property held
in their fiduciary capacity.

(b) The Legislative Assembly therefore
declares that it is in the public interest to
provide an exemption from such potential li-
ability in certain circumstances. [1991 c.680 §3]

465435 Rules relating to exemption
from liability for security interest holder.
(1) The Environmental Quality Commission
may adopt rules necessary to clarify the
scope and meaning of the exemption from li-
ability under ORS 465.255 of a security in-
terest holder. The rules shall:

(a) Identify activities that are consistent
with holding and protecting a security inter-
est in a facility and therefore exempt from
liability under ORS 465.255;

(b) Identify the extent to which a secu-
rity interest holder may undertake activities
to oversee the affairs of a borrower for pur-
poses of protecting a security interest in a
facility and continue to be exempt from the
liability imposed under ORS 465.255;

(c) Identify the activities a security in-
terest holder may undertake in connection
with foreclosure on a security interest in a
facility and continue to be exempt from the
liability imposed under ORS 465.255; and

(d) Allow a security interest holder to
encourage and require responsible environ-
mental management by borrowers.

(2) In adopting rules under subsection (1)
of this section, the commission shall:

(a) Exclude the mere capacity or unexer-
cised right to influence a facility’s manage-
ment of hazardous substance from activities
that might void a security interest holder’s
exemption from liability; and

(b) Distinguish activities that are con-
sistent with holding, protecting and foreclos-
ing of a security interest, and that are
therefore exempt from liability, from activ-
ities that constitute actual participation in
the management of a facility that may be
grounds for liability under ORS 465.255.

(3) In adopting rules under subsection (1)
of this section, the commission shall consider
and, to the extent consistent with subsec-
tions (1) and (2) of this section, adopt rules
parallel in effect to any federal statute or
regulation, adopted and effective on or after
May 1, 1991, pertaining to the scope and
meaning of the exemption from liability un-
der the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of
1980, as amended (P.L. 96-510 and 99-499), of
a security interest holder. [1991 c.680 §4]
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465440 Rules relating to exemption
from liability for fiduciary. In accordance
with the purposes of ORS 465.425 to 465.455,
the Environmental Quality Commission by
rule shall define the instances in which a
person acting under ORS chapter 709 and in
a fiduciary capacity shall be exempt from li-
ability for environmental contamination at
property the fiduciary holds in a fiduciary
capacity. In adopting the rules, the commis-
sion shall consider and, to the extent appro-
priate, provide exemptions from liability for
the fiduciaries that are similar in purpose
and effect to those exemptions provided for
security interest holders under rules adopted
under ORS 465.435. [1991 c.680 $5]

465.445 Advisory committee. The Di-
rector of the Department of Environmental
Quality shall appoint an advisory committee
to advise the Department of Environmental
Quality and the Environmental Quality
Commission in the development of rules un-
der ORS 465.435 and 465.440. [1991 c.680 §6]

465.450 Limitation on commission’s
discretion to adopt rules. Notwithstanding
the discretion otherwise allowed under ORS
465.435, if federal law is enacted or regu-
lations are adopted and become effective af-
ter May 1, 1991, the Environmental Quality
Commission shall adopt rules under ORS
465.435. [1991 ¢.680 §7]

465.455 Construction of ORS 465.425 to
465.455. Nothing in ORS 465.425 to 465.455
or any rule adopted under ORS 465.435 or
465.440 shall be construed to impose liability
on a security interest holder or fiduciary or
to expand the liability of a security interest
holder or fiduciary beyond that which might
otherwise exist. [1991 c.680 §8]

(Oregon Environmental Cleanup
Assistance)

465.475 Definitions for ORS 465.475 to
465.480. For the purposes of ORS 465.475 to
465.480:

(1) “Environmental claim” means a claim
for defense or indemnity submitted under a
general liability insurance policy by an in-
sured facing, or allegedly facing, potential li-
ability for bodily injury or property damage
arising from a release of pollutants onto or
into land, air or water.

(2) “General liability insurance policy”
means any contract of insurance that pro-
vides coverage for the obligations at law or
in equity of an insured for bodily injury,
property damage or personal injury to others.
“General liability insurance policy” includes
but is not limited to a pollution liability in-
surance policy, a commercial general liability
insurance policy, a comprehensive general
liability policy, an excess liability policy, an
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umbrella liability insurance policy or any
other kind of policy covering the liability of
an insured for the claims of third parties.
“General liability insurance policy” does not
include homeowner or motor vehicle policies
or portions of other policies relating to
homeowner or motor vehicle coverages,
claims-made policies or portions of other
policies relating to claims-made policies or
specialty line liability coverage such as di-
rectors and officers insurance, errors and
omissions insurance or other similar policies.

(3) “Insured” means any person included
as a named insured on a general liability in-
surance policy who has or had a property
interest in a site in Oregon that involves an
environmental claim.

(4) “Lost policy” means any part or all
of a general liability insurance policy that is
alleged to be ruined, destroyed, misplaced or
otherwise no longer possessed by the insured.

(5) “Policy” means the written contract
or agreement, and all clauses, riders,
endorsements and papers that are a part of
the contract or agreement, for or effecting
insurance. [1999 c.783 §2; 2003 ¢.799 §1]

465.478 Legislative findings. The Legis-
lative Assembly finds that there are many
insurance coverage disputes involving in-
sureds who face potential liability for their
ownership of or roles at polluted sites in this
state. The State of Oregon has a substantial
public interest in promoting the fair and ef-
ficient resolution of environmental claims
while encouraging voluntary compliance and
regulatory cooperation. [1999 c.783 §3]

465.479 Lost policies; investigation by
insurer required; minimum standards for
investigation. (1) If, after a diligent investi-
gation by an insured of the insured’s own
records, including computer records and the
records of past and present agents of the in-
sured, the insured is unable to reconstruct a
lost policy, the insured may provide a notice
of a lost policy to an insurer.

(2) An insurer must investigate thor-
oughly and promptly a notice of a lost policy.
An insurer fails to investigate thoroughly
and promptly if the insurer fails to provide
all facts known or discovered during an in-
vestigation concerning the issuance and
terms of a policy, including copies of docu-
ments establishing the issuance and terms of
a policy, to the insured claiming coverage
under a lost policy.

(3) An insurer and an insured must com-
ply with the following minimum standards
for facilitating reconstruction of a lost policy
and determining the terms of a lost policy as
provided in this section:

(a) Within 30 business days after receipt
by the insurer of notice of a lost policy, the
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insurer shall commence an investigation into
the insurer’s records, including computer re-
cords, to determine whether the insurer is-
sued the lost policy. If the insurer
determines that it issued the policy, the in-
surer shall commence an investigation into
the terms and conditions relevant to any en-
vironmental claim made under the policy.

(b) The insurer and the insured shall co-
operate with each other in determining the
terms of a lost policy. The insurer and the
insured:

(A) Shall provide to each other the facts
known or discovered during an investigation,
including the identity of any witnesses with
knowledge of facts related to the issuance or
existence of a lost policy.

(B) Shall provide each other with copies
of documents establishing facts related to the
lost policy.

(C) Are not required to produce material
subject to a legal privilege or confidential
claims documents provided to the insurer by
another policyholder.

(c) If the insurer or the insured discovers
information tending to show the existence of
an insurance policy applicable to the claim,
the insurer or the insured shall provide an
accurate copy of the terms of the policy or
a reconstruction of the policy, upon the re-
quest of the insurer or the insured.

(d) If the insurer is not able to locate
portions of the policy or determine its terms,
conditions or exclusions, the insurer shall
provide copies of all insurance policy forms
issued by the insurer during the applicable
policy period that are potentially applicable
to the environmental claim. The insurer shall
state which of the potentially applicable
forms, if any, is most likely to have been is-
sued by the insurer, or the insurer shall
state why it is unable to identify the forms
after a good faith search.

(4) Following the minimum standards es-
tablished in this section does not create a
presumption of coverage for an environ-
mental claim once the lost policy has been
reconstructed.

(5) Following the minimum standards es-
tablished in this section does not constitute:

(a) An admission by an insurer that a
policy was issued or effective; or

(b) An affirmation that if the policy was
issued, it was necessarily in the form
produced, unless so stated by the insurer.

(6) If, based on the information discov-
ered in an investigation of a lost policy, the
insured can show by a preponderance of the
evidence that a general liability insurance
policy was issued to the insured by the in-
surer, then if:
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(a) The insured cannot produce evidence
that tends to show the policy limits applica-
ble to the policy, it shall be assumed that the
minimum limits of coverage, including any
exclusions to coverage, offered by the insurer
during the period in question were purchased
by the insured.

(b) The insured can produce evidence
that tends to show the policy limits applica-
ble to the policy, then the insurer has the
burden of proof to show that a different pol-
icy limit, including any exclusions to cover-
age, should apply.

(7) An insurer may claim an affirmative
defense to a claim that the insurer failed to
follow the minimum standards established
under this section if the insured fails to co-
operate with the insurer in the reconstruc-
tion of a lost policy under this section.

(8) The Director of the Department of
Consumer and Business Services shall en-
force this section and any rules adopted by
the director to implement this section.

(9) Violation by an insurer of any pro-
vision of this section or any rule adopted
under this section is an unfair claim settle-
ment practice under ORS 746.230.

(10) As used in this section, “notice of a
lost policy” means written notice of the lost
policy in sufficient detail to identify the per-
son or entity claiming coverage, including
information concerning the name of the al-
leged policyholder, if known, and material
facts concerning the lost policy known to the
alleged policyholder. [2003 c.799 §4]

465.480 Insurance for environmental
claims; rules of construction; duty to pay
defense or indemnity costs; allocation. (1)
As used in this section:

(a) “Suit” or “lawsuit” includes but is not
limited to formal judicial proceedings, ad-
ministrative proceedings and actions taken
under Oregon or federal law, including ac-
tions taken under administrative oversight
of the Department of Environmental Quality
or the United States Environmental Pro-
tection Agency pursuant to written volun-
tary agreements, consent decrees and
consent orders.

(b) “Uninsured” means an insured who,
for any period of time after January 1, 1971,
that is included in an environmental claim,
failed to purchase and maintain an
occurrence-based general liability insurance
policy that would have provided coverage for
the environmental claim, provided that such
insurance was commercially available at
such time. A general liability insurance pol-
icy is “commercially available” if the policy
can be purchased under the Insurance Code
on reasonable commercial terms.
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(2) Except as provided in subsection (7)
of this section, in any action between an in-
sured and an insurer to determine the exist-
ence of coverage for the costs of
investigating and remediating environmental
contamination, whether in response to gov-
ernmental demand or pursuant to a written
voluntary agreement, consent decree or con-
sent order, including the existence of cover-
age for the costs of defending a suit against
the insured for such costs, the following
rules of construction shall apply in the in-
terpretation of general liability insurance
policies involving environmental claims:

(a) Oregon law shall be applied in all
cases where the contaminated property to
which the action relates is located within the
State of Oregon. Nothing in this section
shall be interpreted to modify common law
rules governing choice of law determinations
for sites located outside the State of Oregon.

(b) Any action or agreement by the De-
partment of Environmental Quality or the
United States Environmental Protection
Agency against or with an insured in which
the Department of Environmental Quality or
the United States Environmental Protection
Agency in writing directs, requests or agrees
that an insured take action with respect to
contamination within the State of Oregon is
equivalent to a suit or lawsuit as those terms
are used in any general liability insurance
policy.

(c) Insurance coverage for any reasonable
and necessary fees, costs and expenses, in-
cluding remedial investigations, feasibility
study costs and expenses, incurred by the
insured pursuant to a written voluntary
agreement, consent decree or consent order
between the insured and either the Depart-
ment of Environmental Quality or the United
States Environmental Protection Agency,
when incurred as a result of a written direc-
tion, request or agreement by the Depart-
ment of Environmental Quality or the United
States Environmental Protection Agency to
take action with respect to contamination
within the State of Oregon, shall not be de-
nied the insured on the ground that such
expenses constitute voluntary payments by
the insured.

(3)(a) An insurer with a duty to pay de-
fense or indemnity costs, or both, to an in-
sured for an environmental claim under a
general liability insurance policy that pro-
vides that the insurer has a duty to pay all
sums arising out of a risk covered by the
policy, must pay all defense or indemnity
costs, or both, proximately arising out of the
risk pursuant to the applicable terms of its
policy, including its limit of liability, inde-
pendent and unaffected by other insurance
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that may provide coverage for the same
claim.

(b) If an insured who makes an environ-
mental claim under general liability insur-
ance policies that provide that an insurer
has a duty to pay all sums arising out of a
risk covered by the policy has more than one
such general liability insurance policy in-
surer, the insured shall provide notice of the
claim to all such insurers for whom the in-
sured has current addresses. If the insured’s
claim is not fully satisfied and the insured
files suit on the claim against only one such
insurer, the insured must choose that insurer
based on the following factors:

(A) The total period of time that an in-
surer issued a general liability insurance
policy to the insured applicable to the envi-
ronmental claim,;

(B) The policy limits, including any ex-
clusions to coverage, of each of the general
liability insurance policies that provide cov-
erage or payment for the environmental
claim; or

(C) The policy that provides the most ap-
propriate type of coverage for the type of
environmental claim for which the insured is
liable or potentially liable.

(c) If requested by an insurer chosen by
an insured under paragraph (b) of this sub-
section, the insured shall provide information
regarding other general liability insurance
policies held by the insured that would po-
tentially provide coverage for the same envi-
ronmental claim.

(d) An insurer chosen by an insured un-
der paragraph (b) of this subsection may not
be required to pay defense or indemnity costs
in excess of the applicable policy limits, if
any, on such defense or indemnity costs, in-
cluding any exclusions to coverage.

(4) An insurer that has paid an environ-
mental claim may seek contribution from any
other insurer that is liable or potentially lia-
ble. If a court determines that the appor-
tionment of recoverable costs between
insurers is appropriate, the court shall allo-
cate the covered damages between the in-
surers before the court, based on the
following factors:

(a) The total period of time that each
solvent insurer issued a general liability in-
surance policy to the insured applicable to
the environmental claim;

(b) The policy limits, including any ex-
clusions to coverage, of each of the general
liability insurance policies that provide cov-
erage or payment for the environmental
claim for which the insured is liable or po-
tentially liable;
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(c) The policy that provides the most ap-
propriate type of coverage for the type of
environmental claim; and

(d) If the insured is an uninsured for any
part of the time period included in the envi-
ronmental claim, the insured shall be con-
sidered an insurer for purposes of allocation.

(5) If an insured is an uninsured for any
part of the time period included in the envi-
ronmental claim, an insurer who otherwise
has an obligation to pay defense costs may
deny that portion of defense costs that would
be allocated to the insured under subsection
(4) of this section.

(6)(a) There is a rebuttable presumption
that the costs of preliminary assessments,
remedial investigations, risk assessments or
other necessary investigation, as those terms
are defined by rule by the Department of
Environmental Quality, are defense costs
payable by the insurer, subject to the pro-
visions of the applicable general liability in-
surance policy or policies.

(b) There is a rebuttable presumption
that payment of the costs of removal actions
or feasibility studies, as those terms are de-
fined by rule by the Department of Environ-
mental Quality, are indemnity costs and
reduce the insurer’s applicable limit of li-
ability on the insurer’s indemnity obli-
gations, subject to the provisions of the
applicable general liability insurance policy
or policies.

(7) The rules of construction set forth in
this section do not apply if the application
of the rule results in an interpretation con-
trary to the intent of the parties to the gen-

eral liability insurance policy. [1999 c.783 §4;
2003 ¢.799 §2]

465.482 Short title. ORS 465.475 to
465.480 shall be known and may be cited as
the Oregon Environmental Cleanup Assist-
ance Act. [1999 c.783 §6]

(Cleanup of Contamination
Resulting From
Dry Cleaning Facilities)

465.500 Purpose. (1) The purposes of
ORS 465.500 to 465.545 are:

(a) To create a $1 million cleanup fund
paid for solely by the dry cleaning industry,
and to otherwise exempt dry cleaning owners
and dry cleaning operators from cleanup li-
ability; and

(b) To ensure the cleanup of contamina-
tion resulting from dry cleaning facilities.

(2) The provisions of ORS 465.200 to
465.545 and 465.900, and rules and programs
adopted thereto, shall continue to apply to
the cleanup of releases of hazardous sub-
stances from dry cleaning facilities, including
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but not limited to provisions and programs
for:

(a) Listing of facilities having a con-
firmed release of dry cleaning solvents;

(b) Prioritizing dry cleaning facilities
with confirmed releases for removal or re-
medial action;

(¢) Applying standards and methods for
removal and remedial actions selected or ap-
proved by the Department of Environmental
Quality; and

(d) Enforcing or undertaking removal and

remedial actions. [1995 c.427 §3; 2001 c.495 §1; 2003
¢.407 §21]

465.503 Exemption from administra-
tive or judicial action to compel removal
or remedial action; exemption from li-
ability; exceptions; limitations. (1) Except
as provided under subsections (3), (4) and (5)
of this section, and except to the extent that
property, liability or other insurance is
available to pay remedial action costs, no dry
cleaning owner or dry cleaning operator
shall be subject to any administrative or ju-
dicial action to compel a removal or remedial
action or to recover remedial action costs
caused by the release or threatened release
of dry cleaning solvent from an active or in-
active dry cleaning facility, whether the ac-
tion is brought under ORS 465.200 to 465.545
and 465.900 or any other statute or regu-
lation.

(2) Except as provided under subsections
(3), (4) and (5) of this section, and except to
the extent that property, liability or other
insurance is available, no dry cleaning owner
or dry cleaning operator shall be liable under
statutory, common or administrative law for
damage to real or personal property or to
natural resources if the damage 1s caused by
the release or threatened release of dry
cleaning solvent from an active or inactive
dry cleaning facility, except upon proof that
the release of dry cleaning solvent was
caused by the failure of the dry cleaning
owner or dry cleaning operator to exercise
due care. Compliance with applicable fed-
eral, state and local laws and regulations,
including waste minimization requirements,
is prima facie evidence that the dry cleaning
owner or dry cleaning operator exercised due
care.

(3) Notwithstanding the date on which
the release occurred, the provisions of sub-
sections (1) and (2) of this section do not ap-
ply to a dry cleaning operator if:

(a) The release was caused by gross neg-
ligence of the dry cleaning owner or dry
cleaning operator;

(b) The release resulted from an action
or omission that was a violation by the dry
cleaning owner or dry cleaning operator of
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federal or state laws in effect at the time of
the release, including but not limited to
waste minimization requirements imposed
under ORS 465.505;

(c) The dry cleaning owner or dry clean-
ing operator willfully concealed a release of
dry cleaning solvent contrary to laws and
regulations in effect at the time of the re-
lease or did not comply with release report-
ing requirements applicable at the time of
the release;

(d) The dry cleaning owner or dry clean-
ing operator denies access or unreasonably
hinders or delays removal or remedial action
necessary at the facility; or

(e) The dry cleaning operator of the fa-
cility where the release occurred has failed
to pay fees under ORS 465.517, 465.520 and
465.523 in relation to dry cleaning activity
at any dry cleaning facility.

(4) Notwithstanding the date on which
the release occurred, subsections (1) and (2)
of this section do not apply to a dry cleaning
owner if:

(a) The release was caused by gross neg-
ligence of the dry cleaning owner or dry
cleaning operator;

(b) The release resulted from a violation
by the dry cleaning owner or dry cleaning
operator of federal or state laws in effect at
the time of the release, including but not
limited to waste minimization requirements
imposed by ORS 465.505;

(c) The dry cleaning owner or dry clean-
ing operator willfully concealed a release of
dry cleaning solvent contrary to laws and
regulations in effect at the time of the re-
lease or did not comply with the release re-
porting requirements applicable at the time
of release;

(d) The dry cleaning owner or dry clean-
ing operator denies access or unreasonably
hinders or delays removal or remedial action
necessary at the facility;

(e) The dry cleaning operator of the fa-
cility where the release occurred has failed
to pay fees under ORS 465.517, 465.520 and
465.523 in relation to dry cleaning activity
at the facility; or

(f) The dry cleaning facility has been an
inactive dry cleaning facility for a period of
90 days or more immediately preceding June
30, 1995.

(56) If hazardous substances are released
as a result of both the release of dry cleaning
solvent from dry cleaning operations and
other activities, the exemptions from liability
provided under this section shall apply only
to that portion of the removal or remedial
action or damage caused by the release or
threatened release of dry cleaning solvent
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from the dry cleaning facility. [1995 c.427 §4;

2001 c.495 §2; 2003 c.407 §1]

465.505 Waste minimization require-
ments for dry cleaning facilities; annual
report; reportable release; rules. (1) In
addition to any other applicable federal or
state law and regulation, the following waste
minimization requirements shall apply to dry
cleaning facilities:

(a) All wastes meeting the state and fed-
eral criteria for hazardous waste, excluding
wastewater, generated at any dry cleaning
facility and containing dry cleaning solvents,
including residues and filters, shall be man-
aged and disposed of, regardless of quantity
generated, as hazardous wastes in accor-
dance with federal and state laws otherwise
applicable to management of hazardous
wastes, except that, as to the cleanup of re-
leases of dry cleaning solvents, ORS 465.503
shall apply rather than ORS 466.205;

(b) Wastewater contaminated with dry
cleaning solvents from the water separation
process of dry cleaning machines may not be
discharged into any sanitary sewer or septic
tank or into the waters of this state;

(c) Dry cleaning operators shall manage
solvent contaminated wastewater generated
in the water separation process in accor-
dance with rules adopted by the Environ-
mental Quality Commission;

(d) A dry cleaning facility may not in-
clude operation of transfer-type dry cleaning
equipment using perchloroethylene;

(e) All newly installed dry cleaning sys-
tems using perchloroethylene shall be of the
dry-to-dry type and be equipped with integral
refrigerated condensers with an outlet tem-
perature sensor for the control of perchloro-
ethylene emissions;

(f) All existing dry cleaning systems us-
ing perchloroethylene shall install refriger-
ated condensers, or an equivalent;

(g) Every dry cleaning facility shall in-
stall secondary containment systems capable
of containing dry cleaning solvent under and
around each machine or item of equipment
in which any dry cleaning solvent is used,
treated or stored; and

(h) All perchloroethylene dry cleaning
solvent shall be delivered to dry cleaning fa-
cilities by means of closed, direct-coupled
delivery systems.

(2) The Department of Environmental
Quality may authorize the use of alternative
measures at a dry cleaning facility in lieu of
one or more of the measures described under
subsection (1) of this section upon proof sat-
isfactory to the department that the alterna-
tive measures can provide equivalent
protection for public health and the environ-
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ment, can achieve equivalent waste minimi-
zation and are consistent with other
applicable laws and regulations.

(3) Every dry cleaning and dry store op-
erator shall provide annually to the depart-
ment on forms to be supplied by the
department, information regarding compli-
ance with the waste minimization require-
ments set forth in subsection (1) of this
section and any other information as the de-
partment considers necessary for carrying
out the purposes of ORS 465.200 and 465.500
to 465.545.

(4) Notwithstanding any law to the con-
trary, a dry cleaning operator for a facility
having a release of dry cleaning solvents
shall immediately report any release exceed-
ing one pound to the notification system
managed by the Office of Emergency Man-
agement pursuant to ORS 401.275.

(5) The Environmental Quality Commis-
sion shall adopt rules necessary to implement
ORS 465.200 and 465.500 to 465.545, including
but not limited to rules implementing the
recommendations of the advisory group es-
tablished under ORS 465.507 or requiring the
implementation of new waste minimization
g?e’z]chnologies. [1995 c.427 §5; 1999 c.59 §132; 2001 c.495

465.507 Dry cleaning advisory group.
(1) The Director of the Department of Envi-
ronmental Quality shall appoint an advisory
group comprised of members representing a
balance of at least the following interests:

(a) Dry cleaning operators;
(b) Dry cleaning owners;

(¢c) Dry cleaning industry members other
than owners and operators;

(d) Citizens;
(e) Environmental organizations; and
(f) Local governments.

(2) The advisory group shall meet period-
ically to review and advise the Department
of Environmental Quality regarding:

(a) Methods and standards for removal
and remedial actions as applied by the de-
partment at dry cleaning facilities;

(b) Waste minimization rules, guidelines
and requirements as applied to dry cleaning
facilities, including new technologies and in-
dustry practices;

(c) The department’s use of the Dry
Cleaner Environmental Response Account,
including use at multiple-source sites;

(d) The adequacy of revenue generated by
fees assessed under ORS 465.517, 465.520 and
465.523 for meeting the costs of removal and
rel(liledial actions at dry cleaning facilities;
an
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(e) Any other matters pertinent to the
purposes of ORS 465.200 and 465.500 to
465.545.

(3) The advisory group shall develop
goals for the department that relate to the
cleanup of contamination resulting from dry
cleaning facilities. In developing the goals,
the group may review and monitor the ad-
ministrative costs of the department for im-
plementing ORS 465.500 to 465.545 and shall
include recommendations for:

(a) Reducing administrative costs;

(b) Prioritizing dry cleaning facilities
that have confirmed releases for removal or
remedial action;

(c) Determining and limiting the ultimate
cost of removal or remedial actions at dry
cleaning facilities paid from the Dry Cleaner
Environmental Response Account; and

(d) Determining the ultimate cost of fu-
ture liability to the state for removal or re-
medial actions at dry cleaning facilities not
covered by the Dry Cleaner Environmental

Response Account. [1995 c.427 §6; 1999 c¢.59 §133;
2001 ¢.495 $§4; 2003 ¢.407 §3]

465.510 Dry Cleaner Environmental
Response Account; use; deductible
amounts for expenditures. (1) The Dry
Cleaner Environmental Response Account is
established separate and distinct from the
General Fund in the State Treasury. All
moneys collected under ORS 465.517, 465.520
and 465.523, all account expenditures recov-
ered or otherwise received, penalties as-
sessed under ORS 465.992 and all interest
earned on moneys in the account shall be
credited to the account.

(2) All moneys in the Dry Cleaner Envi-
ronmental Response Account are contin-
uously appropriated to the Department of
Environmental Quality and, except as pro-
vided under this section, may be expended
solely for the following purposes:

(a) Remedial action costs incurred by the
department as a result of a release at or from
a dry cleaning facility;

(b) Preapproved remedial action costs in-
curred by a person performing removal or
remedial action as a result of a release at or
from a dry cleaning facility under a depart-
ment order or agreement expressly authoriz-
ing reimbursement from the account,;

(¢) The department’s costs of program
development, administration, enforcement
and cost recovery; and

(d) The department’s indirect costs at-
tributable to removal or remedial action due
to a release at or from a dry cleaning facil-
ity.

(3) The department may expend Dry
Cleaner Environmental Response Account
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moneys only for those remedial action costs
defined in ORS 465.200 (24) that are reason-
able in the department’s judgment. The de-
partment shall consider at least the following
factors, to the extent relevant information is
available, in determining the order in which
removals or remedial actions shall receive
funding and the amount of funding:

(a) The dry cleaning facility’s risk to
public health and the environment. Each fa-
cility’s risk shall be evaluated relative to the
risk posed by other facilities.

(b) The need for removal or remedial ac-
tion at the dry cleaning facility relative to
account availability and the need for removal
or remedial actions at other facilities.

(c) The nature of the activities for which
expenditures are necessary, in the following
order of preference:

(A) Direct cost of cleanup, provided that
adequate technical investigation has been
completed;

(B) Direct cost of technical investigation
and remedy evaluation;

(C) Administrative and indirect costs;
and

(D) Enforcement, cost recovery and legal
costs.

(4) If the department takes action at a
facility, location or area where hazardous
substances have been released as a result of
both dry cleaning operations and other ac-
tivities, including but not limited to laundry
operations, account moneys may be used only
for that portion of the removal or remedial
action determined by the department to be
necessitated by the release of dry cleaning
solvent by the dry cleaning facility.

(5) Moneys in the account expended for
remedial action costs may be expended solely
for costs in excess of the following deductible
amounts:

(a) For a release from a dry cleaning fa-
cility employing five or fewer individuals at
the time of release, including any dry clean-
ing owner, dry cleaning operator or full-time
employee, $5,000;

(b) For a release from a dry cleaning fa-
cility employing more than five individuals
at the time of release, including any dry
cleaning owner, dry cleaning operator or
full-time employee, $1,000 per owner, opera-
tor or full-time employee up to $10,000; and

(c) For a release from an inactive site,
$10,000.

(6) The dry cleaning owner or dry clean-
ing operator of the facility shall be responsi-
ble for:

(a) Paying the deductible amount. The
department may bring a civil action to re-
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cover any moneys expended from the account
in payment of costs properly payable under
this paragraph by the dry cleaning owner or
dry cleaning operator.

(b) Investigating whether an insurance
policy provides coverage for the costs arising
from a release or threatened release and ob-
taining payment for those costs. In order to
receive an exemption from administrative
action, judicial action or liability under ORS
465.503, the dry cleaning owner or dry
cleaning operator:

(A) Must initiate all actions reasonably
necessary to obtain coverage from an insur-
ance policy that may be available to pay
costs associated with a release or threatened
release; and

(B) May not take any action that may
prejudice the owner’s or operator’s ability to
obtain, under an insurance policy, coverage
of or payment of costs associated with a re-
lease or threatened release.

(7) The department may not expend mon-
eys out of the Dry Cleaner Environmental
Response Account:

(a) For the payment of any claim or
judgment against the state or its agencies for
loss of business, damage or destruction of
property or personal injury arising from re-
moval or remedial action undertaken under
ORS 465.260.

(b) For remedial action and other costs
under this section if the dry cleaning owner
or dry cleaning operator failed to comply
with the waste minimization requirements
under ORS 465.505, and the failure to comply
with the requirements is determined by the
department to be a contributing factor in the
release. [1995 c.427 §7; 2001 c.495 §5; 2003 ¢.407 §4]

465515 [1995 ¢.427 §8; 2001 ¢.495 §6; repealed by 2003
¢.407 §29]

465.517 Annual fee and gross revenue
fee for dry cleaning facilities. (1) In addi-
tion to any other tax or fee imposed by law,
there is assessed on dry cleaning facilities
the following annual fees:

(a) For any dry cleaning facility that uti-
gzed any solvent prior to January 1, 1998,
500.

(b) For any dry cleaning facility that, af-
ter January 1, 1998, has utilized or utilizes,
during any part of the annual fee period,
perchloroethylene, $500.

(2) Notwithstanding subsection (1) of this
section, if the dry cleaning owner or dry
cleaning operator has an expanded prelimi-
nary assessment, including field testing, con-
ducted at the facility in a manner approved
by the department and the assessment shows
that no release of solvents has occurred, a
dry cleaning facility may:
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(a) Be permanently exempted from pay-
ment of the fee under subsection (1)(a) of this
section; and

(b) Receive a credit of $1,000 for pay-
ments required by subsection (1) of this sec-
tion.

(3) In addition to any other tax or fee
imposed by law, there is assessed on an ac-
tive dry cleaning facility an annual fee in the
amount of one percent of the gross revenue
of dry cleaning services that the facility
generates in the annual fee period. Gross
revenue does not include revenues of a dry
cleaning facility received for services to a
dry store not owned or operated by the dry
cleaning facility.

(4) The fees assessed shall be due on the
first day of each calendar year that the fa-
cility operates as a dry cleaning facility and
shall be prorated for partial year operation.

(5) A dry cleaning owner or dry cleaning
operator shall pay the fees imposed under
this section in a single payment, payable on

March 1. [1995 c.427 §9; 1999 c.1047 §1; 2001 c.495 §7;
2003 ¢.407 §5]

465.520 Fee on sale or transfer of dry
cleaning solvent; exemption. (1) In addi-
tion to any other tax or fee imposed by law,
a fee, payable by the seller or transferor, is
imposed on:

(a) The retail sale or transfer within this
state of dry cleaning solvent on or after
January 1, 1996; and

(b) The transfer of dry cleaning solvent
from an off-site reclamation facility.

(2) The fee on each gallon of dry cleaning
solvent is the result obtained from multiply-
ing the solvent factor of the dry cleaning
solvent by $10.

(3) The solvent factor for each dry clean-
ing solvent is the amount listed in the fol-
lowing table:

Solvent Factor
1.00
0.20

Dry Cleaning Solvent
Perchloroethylene

Any other solvent

(4) Notwithstanding subsections (1) and
(2) of this section, no fee shall be imposed on
the retail sale or transfer of any dry cleaning
solvent if, prior to the retail sale or transfer,
the purchaser or transferee provides the
s}elller or transferor with a certificate stating
that:

(a) The dry cleaning solvent will not be
used in a dry cleaning facility; or

(b) The purchaser or transferee does not

operate a dry cleaning facility. [1995 c.427 §10;
1997 ¢.249 §161; 2001 c.495 §14; 2003 c.407 §6]
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465.523 Fee on use of dry cleaning
solvent. (1) In addition to any other tax or
fee imposed by law, a fee is imposed on the
use of dry cleaning solvent at a dry cleaning
facility within this state if:

(a) The purchaser or transferee of the
solvent did not receive a bill or invoice
showing the correct fee imposed under ORS
465.520 on the retail sale or transfer; or

(b) No fee was paid with respect to the
retail sale or transfer and the purchaser or
transferee had reason to believe that no fee
would be paid.

(2) The fee imposed by this section equals
the fee that should have been imposed on the
retail sale or transfer of the dry cleaning
solvent by ORS 465.520 less the fee, if any,

shown on the bill or invoice. [1995 c.427 §11; 1999
c.59 §134]

465.525 Calculation of fee for partial
gallons; refund or credit. (1) For a fraction
of a gallon, the fee imposed under ORS
465.520 and 465.523 shall be proportionate to
the fee imposed on a whole gallon.

(2) If the fee is paid pursuant to ORS
465.520 and 465.523 on dry cleaning solvent
that is subsequently resold or exported from
this state and not reimported for use in a dry
cleaning facility, the reseller or exporter of
the dry cleaning solvent is entitled to claim
a refund or credit for the fee on the dry
cleaning solvent that was paid by the reseller
or exporter. The Department of Environ-
mental Quality may require a fee payer
claiming a refund to provide proof that the
fee was paid with respect to the dry cleaning
solvent and proof of its use or sale in a

manner not subject to fee assessment. [1995
¢.427 §13; 2003 ¢.407 §7]

465.527 Reporting of fees. The fees im-
posed by ORS 465.517, 465.520 and 465.523
shall be paid pursuant to information re-
ported on forms supplied by the Department
of Environmental Quality. [1995 c.427 §14; 2001
c.495 §8; 2003 ¢.407 §8]

465.530 [1995 ¢.427 §15; repealed by 2003 c.407 §29]

465.531 Department of Environmental
Quality may contract for collection of
fees. The Department of Environmental
Quality, in consultation with the advisory
group established under ORS 465.507, may
contract with a private or public entity for
the provision of services to implement the
objectives of ORS 465.517 to 465.545. The de-
partment may contract for the collection of
fees, charges or interest from dry cleaning
owners or dry cleaning operators, but the
department may not delegate its authority to
determine the amount of the fees, charges or
interest owed. [2003 c.407 §20]

465.533 [1995 c.427 §16; 2001 c.495 §9; repealed by
2003 ¢.407 §29]
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465.535 [1995 c.427 §17; 2001 c.495 §10; repealed by
2003 ¢.407 §29]

465.536 Late charges; enforcement by
Department of Revenue. (1) If a person
fails to submit the fees imposed by ORS
465.517, 465.520 and 465.523 by the date
shown on the form supplied under ORS
565.527, the Department of Environmental
Quality shall assess a late charge equal to
10 percent of the unpaid amount. An addi-
tional late charge of 10 percent of the unpaid
amount shall be assessed for each 30-day pe-
riod that the fees remain unpaid. If the in-
voice remains unpaid after three additional
late charges are incurred, the department
may not assess further charges.

(2) If the department is unable to collect
fees, charges or interest imposed by this sec-
tion or ORS 465.517, 465.520 or 465.523, the
department may authorize the Director of
the Department of Revenue to collect the
fees, charges or interest in the manner pro-
vided by ORS chapters 305 and 314.

(3) The Department of Environmental
Quality may request tax information and fi-
nancial records necessary to perform audits
and examinations to verify fee-related infor-
mation submitted by persons who pay fees
under ORS 465.517, 465.520 and 465.523. All
tax information and financial records ob-
tained by the department pursuant to this
subsection are exempt from public disclosure
under ORS 192.410 to 192.505. [2003 c.407 §10]

Note: 465536 was added to and made a part of
465,500 to 465.545 by legislative action but was not

added to any smaller series therein. See Preface to Or-
egon Revised Statutes for further explanation.

465.537 [1995 ¢.427 §18; 1999 ¢.1047 §2; 2001 ¢.495 §11;
repealed by 2003 ¢.407 §29]

465.540 [1995 ¢.427 §19; repealed by 2003 c.407 §29]

465.543 [1995 ¢.427 §20; repealed by 2003 ¢.407 §29]

465.545 Suspension of dry cleaning
fees; recommendation to Legislative As-
sembly. (1) Upon a determination by the Di-
rector of the Department of Environmental
Quality that necessary removal and remedial
action is completed and paid for at all dry
cleaning facilities having a confirmed release
of dry cleaning solvent, the director shall
report to the next following session of the
Legislative Assembly with a recommendation
for the suspension of the fees, other than the
annual license fee, imposed under ORS
465.517, 465.520 and 465.523.

(2) The Director of the Department of
Environmental Quality shall give notice of
the intent to make the recommendation de-
scribed under subsection (1) of this section
at least one year prior to the date recom-
mended by the director as the date of sus-
pension.

(3) The provisions of ORS 465.500,
465.503, 465.505 and 465.510 apply retro-
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actively to releases of dry cleaning solvents
occurrm% before June 30, 1995. [1995 c.427 §21;
2001 c.495 §12; 2003 c.407 §22]

465.546 [1999 ¢.1047 §4; repealed by 2003 ¢.407 §29]

465.548 [1999 c.1047 §5; 2001 c.495 §13; repealed by
2003 ¢.407 §29]

CHEMICAL AGENTS

465.550 Definitions for ORS 465.550
and 465.555. As used in ORS 465.550 and
465.555:

(1) “Chemical agents” means:
(a) Blister agents, such as mustard gas;
(b) Nerve agents, such as sarin and VX;

(c¢) Residues from demilitarization, treat-
ment and testing of blister agents; and

(d) Residues from demilitarization, treat-
ment and testing of nerve agents.

(2) “Major recovery action” means a re-
covery action that will take more than one
year to complete and that will employ 200 or
more individuals.

(3) “Major remedial action” means a re-
medial action that will take more than one
year to complete and that will employ 200 or
more individuals.

(4) “Owner” means a person or the State
of Oregon, the United States of America or
any agency, department or political subdivi-
sion thereof that owns, possesses or controls
property upon which a remedial or recovery
action involving stored chemical agents is
conducted.

(5) “Recovery action” means any activity
designed to mitigate the effects of an unin-
tended release of chemical agents into the
air, water or soil of this state.

(6) “Remedial action” means any activity
intended to prevent the release of chemical
agents into the air, water or soil of this
state. “Remedial action” includes controlled
destruction of chemical agents. [1997 c.554 §1]

Note: 465.550 and 465.555 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 465 or any series therein by leg-

islative action. See Preface to Oregon Revised Statutes
for further explanation.

465.555 County assessment of effects
of major recovery or remedial action at
storage or disposal site for chemical
agents; annual fee. (1) If a site for the
storage or disposal of chemical agents is lo-
cated within a county and if a major recov-
ery or major remedial action is anticipated
to occur at the site, the governing body of
the county may conduct an assessment of the
social and economic effects on communities
within the county that are likely to occur by
reason of the major recovery or major reme-
dial action.
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(2) When assessing the effects on com-
munities caused by the major recovery or
major remedial action, the county governing
body may consider, among other matters, the
following:

(a) Effects upon roads and streets;

(b) Effects upon existing sewer and water
systems;

(c) Effects upon schools;

(d) Effects upon medical facilities and
services;

(e) Additional law enforcement require-
ments;

(f) Additional housing requirements; and
(g) Technical planning requirements.

(3) After completion of the assessment
required under this section, the county gov-
erning body may impose upon the owner of
the site an annual fee reasonably calculated
to mitigate the social and economic effects
on communities that are occurring or that
are likely to occur by reason of the major
recovery or major remedial action. The an-
nual fee may be imposed during the first year
in which the major recovery or major reme-
dial action is conducted and in each suc-
ceeding year for the duration of the major
recovery or major remedial action. When a
fee is imposed under this section, the fee
shall be reviewed in each year and may be
adjusted when circumstances make an ad-
justment necessary or appropriate. The total
aggregate fee imposed under this section
shall not exceed five percent of the total ag-
gregate cost of the major recovery or major
remedial action.

(4) If the entity responsible for conduct-
ing the major recovery or major remedial
action is different from the owner of the site
at which the major recovery or major reme-
dial action is conducted, the fee authorized
by this section may be imposed upon either
the owner or the entity or upon both jointly.
[1997 c.554 §2]

Note: See note under 465.550.

CIVIL PENALTIES

465.900 Civil penalties for violation of
removal or remedial actions. (1) In addi-
tion to any other penalty provided by law,
any person who violates a provision of ORS
465.200 to 465.545, or any rule or order en-
tered or adopted under ORS 465.200 to
465.545, shall incur a civil penalty not to ex-
ceed $10,000 a day for each day that such
violation occurs or that failure to comply
continues.

(2) The civil penalty authorized by sub-
section (1) of this section shall be imposed in
the manner provided by ORS 468.135, except
that a penalty collected under this section
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shall be deposited in the Hazardous Sub-
stance Remedial Action Fund established
under ORS 465.381, if the penalty pertains to
a release at any facility. [Formerly 466.900; 1991
c.734 §34]

465.990 [Amended by 1953 ¢.540 §5; repealed by 1989
¢.846 §15]

465.992 Civil penalty for failure to pay
fees. (1) Any dry cleaning operator who fails
to pay a fee required under ORS 465.517,
465.520 or 465.523 shall incur a civil penalty
of not more than $5,000. The penalty shall be
recovered as provided in subsection (2) of
this section.
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(2) Any person against whom a penalty
is assessed under subsection (1) of this sec-
tion may appeal to the tax court as provided
in ORS 305.404 to 305.560. If the penalty is
not paid within 10 days after the order of the
tax court becomes final, the Department of
Revenue may record the order and collect
the amount assessed in the same manner as
income tax deficiencies are recorded and
collected under ORS 314.430. [1999 ¢.1047 §6]

Note: 465.992 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 465 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.
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