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128.090

PREPARATION OF TRUSTS

128.001 Limitations on accepting pay-
ment for preparation of trust. (1) Except
as provided in this section, a person may not
accept anything of value in exchange for the
preparation of a trust.

(2) Subsection (1) of this section does not
apply to an attorney who charges and ac-
cepts a fee for the preparation of a trust for
a1 client in the course of representing that
client.

(3) Subsection (1) of this section does not
apply to any trust company or financial in-
stitution as defined in ORS chapter 706.

(4) Subsection (1) of this section does not
apply to a resulting or constructive trust, a
business trust that provides for certificates
to be issued to the beneficiary, an investment
trust, a voting trust, a security instrument,
a trust created by the judgment of a court,
a liquidation trust, a trust for the primary
purpose of paying dividends, interests, inter-
est coupons, salaries, wages, pensions, profits
or employee benefits of any kind, an instru-
ment in which a person is nominee or
escrowee for another person or a trust cre-
ated in deposits in any financial institution.

(5) Nothing in this section authorizes any
person to engage in the practice of law in

gggg]ation of ORS 9.160. [1997 c.806 §1; 2003 c.576

128,003 [1977 c.614 §10; repealed by 2005 c.348 §128]

128.005 [1977 c.614 §1; 2003 c.576 §384; repealed by
2005 c.348 §128]

128.007 [1977 c.614 §2; 1995 c.157 §18; repealed by
2005 c.348 §128]

128.009 [1977 c.614 §3; 1981 ¢.915 §1; 1989 c.73 §1;
1993 ¢.228 §1; 1995 ¢.157 §19; 2003 c.84 §13; repealed by
2005 ¢.348 §128]

128,010 [Renumbered 128.055]

128.015 [1977 c.614 §4; 1993 ¢.228 §2; repealed by 2005
¢.348 §128]

128.020 [Amended by 1969 c¢.267 §1; renumbered
128.057]

128,021 [1977 c.614 §5; 1995 c.157 §20; repealed by
2005 c.348 §128]

128.025 [1969 ¢.267 §3; renumbered 128.061]

128,026 [1977 c.614 §6; 1995 c.157 §21; repealed by
2005 ¢.348 §128]

128.030 [Amended by 1977 c.614 §13; renumbered
128.065]

128.031 [1977 c.614 §7; repealed by 2005 c.348 §128]
128.035 [1977 c.614 §8; repealed by 2005 c¢.348 §128]
128.040 [Repealed by 1977 c.614 §14]

128.041 [1977 c.614 §9; repealed by 2005 c.348 §128]
128.045 [1977 c.614 §11; repealed by 2005 c.348 §128]
128.047 [1993 ¢.226 §3; repealed by 2005 c¢.348 §128]
128.050 [Repealed by 1977 c.614 §14]

128.051 [1977 c.614 §12; repealed by 2005 c.348 §128]

128.055 [Formerly 128.010; repealed by 2005 c¢.348
§128]
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128,057 [Formerly 128.020; 1979 ¢.382 §1; repealed by
1995 ¢.157 §26]

128060 [Amended by 1973 ¢.827 §19; repealed by
1977 c.614 §14]

128,061 [1969 ¢.267 §3; formerly 128.025; repealed by
1979 ¢.382 §2]

128.065 [Formerly 128.030; 1995 c.157 §22; repealed
by 2005 c.348 §128]

128.070 [Repealed by 1973 ¢.506 §46]

128.075 [1973 ¢.367 §16; renumbered 128.595]

128.080 [Amended by 1973 ¢.177 §2; repealed by 1973
¢.506 §46]

PRIVATE FOUNDATION
AND SPLIT INTEREST TRUSTS

128.085 Limitations on trustee’s ad-
ministration of “private foundation”
trust. Notwithstanding any provision to the
contrary in the governing instrument or any
law of this state, the trustee of a trust which
is a “private foundation” as defined in sec-
tion 509 of the Internal Revenue Code of
1954 (including nonexempt charitable trusts
as defined in section 4947 (a) (1) of the In-
ternal Revenue Code of 1954) shall not en-
gage in any act of self dealing as defined in
section 4941 (d) of the Internal Revenue Code
of 1954, shall distribute its income and, when
necessary, amounts from principal at such
time and in such manner as not to subject
the trust to the taxes on failure to distribute
income imposed by section 4942 of the In-
ternal Revenue Code of 1954; shall not retain
any excess business holdings as defined in
section 4943 (c) of the Internal Revenue Code
of 1954; shall not make any investments in
such manner as to subject the trust to the
taxes on investments which jeopardize chari-
table purpose imposed by section 4944 of the
Internal Revenue Code of 1954; and shall not
make any taxable expenditures as defined in
section 4945 (d) of the Internal Revenue Code
of 1954. [1971 c.197 §1]

128.090 Limitations on trustee’s ad-
ministration of “split-interest” trust. (1)
Notwithstanding any provision to the con-
trary in the governing instrument or any law
of this state, the trustee of a trust which is
a “split-interest trust” as defined in section
4947 (a) (2) of the Internal Revenue Code of
1954, shall not engage in any act of self
dealing as defined in section 4941 (d) of the
Internal Revenue Code of 1954; shall not re-
tain any excess business holdings as defined
in section 4943 (c) of the Internal Revenue
Code of 1954, unless the trust is one ex-
empted from the requirements of section 4943
by section 4947 (b) (3) of the Internal Re-
venue Code of 1954; shall not make any in-
vestment in such manner as to subject the
trust to the taxes on investments which
jeopardize charitable purpose imposed by
section 4944 of the Internal Revenue Code of
1954, unless the trust is one exempted from
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the requirements of section 4944 by section
4947 (b) (3) of the Internal Revenue Code of
1954; and shall not make any taxable ex-
penditures as defined in section 4945 (d) of
the Internal Revenue Code of 1954.

(2) This section shall not apply with re-
spect to:

(a) Any amounts payable under the terms
of a trust to income beneficiaries, unless a
deduction was allowed under section 170 (f)
(2) (B), section 2055 (e) (2) (B), or section
2?22 (c) (2) (B) of the Internal Revenue Code
of 1954;

(b) Any amounts in trust other than
amounts for which a deduction was allowed
under section 170, section 545 (b) (2), section
556 (b) (2), section 642 (c), section 2055, sec-
tion 2106 (a) (2) or section 2522 of the In-
ternal Revenue Code of 1954, if such other
amounts are segregated from amounts for
which no deduction was allowable; or

(¢) Any amounts transferred in trust be-
fore May 27, 1969. [1971 ¢.197 §2

128.095 Trustee may amend governing
instrument of “private foundation” or
“split-interest” trust with prior consent
of Attorney General and benefited or-
ganizations. The trustee of a trust which is
a private foundation to which ORS 128.085
applies or a split-interest trust to which ORS
128.090 applies may, with the prior consent
of the Attorney General, amend the terms of
the governing instrument to the extent nec-
essary (1) to assure conformity of the gov-
erning instrument with the requirements for
exemption from the taxes imposed by
sections 4941 to 4945 of the Internal Revenue
Code of 1954, including amendments which
broaden, extend, reduce or limit the charita-
ble purposes for which the trust is adminis-
tered, or (2) to terminate the status of the
trust as a private foundation in a manner
described in section 507 (b) (1) of the Internal
Revenue Code of 1954. Prior to giving con-
sent, the Attorney General shall determine
that the proposed amendments are necessary
or appropriate to achieve the charitable pur-
poses of the trust. If the trust is for the ex-
clusive benefit of one or more charitable
organizations, the trustee shall also obtain
the prior consent of such organizations prior
to amending the terms of the governing in-
strument in the manner set forth in this
section. [1971 ¢.197 §3]

DEPOSIT OF SECURITIES
IN CLEARING CORPORATIONS

128.100 Authority of fiduciary to de-
posit securities in clearing corporation.
(1) Notwithstanding any other provision of
law, any fiduciary holding securities in a
fiduciary capacity, any financial institution
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or trust company holding securities as a
custodian or managing agent, and any finan-
cial institution or trust company holding se-
curities as custodian for a fiduciary is
authorized to deposit or arrange for the de-
posit of the securities in a clearing corpo-
ration as defined in ORS 78.1020. When the
securities are deposited, certificates repres-
enting securities of the same class of the
same issuer may be merged and held in bulk
in the name of the nominee of the clearing
corporation with any other securities of the
same class deposited in the clearing corpo-
ration by any person regardless of the own-
ership of the securities, and certificates of
small denomination may be merged into one
or more certificates of larger denomination.
The records of the fiduciary and the records
of the financial institution or trust company
acting as custodian, as managing agent or as
custodian for a fiduciary shall at all times
show the name of the party for whose ac-
count the securities are deposited. Owner-
ship of, and other interests in, the securities
may be transferred by bookkeeping entry on
the books of the clearing corporation without
physical delivery of certificates representing
the securities. A financial institution or trust
company depositing securities pursuant to
this section shall be subject to the rules and
regulations as, in the case of state-chartered
institutions, the Department of Consumer
and Business Services and, in the case of
national banking associations, the Comp-
troller of the Currency may from time to
time issue. A financial institution or a trust
company acting as custodian for a fiduciary
shall, on demand by the fiduciary, certify in
writing to the fiduciary the securities depos-
ited by the financial institution or trust
company in the clearing corporation for the
account of the fiduciary. A fiduciary shall,
on demand by any party to a judicial pro-
ceeding for the settlement of the fiduciary’s
account or on demand by the attorney for
the party, certify in writing to the party the
securities deposited by the fiduciary in the
clearing corporation for its account as the
fiduciary.

(2) This section shall apply to any
fiduciary holding securities in a fiduciary
capacity, and to any financial institution or
trust company holding securities as a custo-
dian, managing agent or custodian for a
fiduciary, acting on October 5, 1973, or who
thereafter may act regardless of the date of
the agreement, instrument or court order by
which it is appointed and regardless of
whether or not the fiduciary, custodian,
managing agent or custodian for a fiduciary
owns capital stock of the clearing corpo-

ration. [1973 c.365 §§1,2; 1985 c.676 §59; 1985 c.762 §177;
1997 ¢.631 §414]
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128.316

128.102 [1993 ¢.226 §5; 1997 ¢.659 §1; repealed by 2005
c.348 §128]

128.110 [Amended by 1979 c.284 §108; repealed by
1981 c.66 §8]

128.115 [1981 c.66 §1; repealed by 2005 c.348 §128]
128.120 [Repealed by 1981 c.66 §8]
128.125 [1981 c.66 §2; repealed by 2005 c.348 §128]

128.130 [Amended by 1979 c. 284 §109; repealed by
1981 c.66 §8]

128.135 [1981 c.66 §3; 1993 c.222 §6; 2003 ¢.279 §33a;
repealed by 2005 ¢.348 §128]

128.140 [Repealed by 1981 c.66 §8]
128.145 [1981 c.66 §4; repealed by 2005 c.348 §128]
128.150 [Repealed by 1981 c.66 §8]

128.155 [1981 c.66 §5; 1991 ¢.331 §42; 1997 c.631 §415;
repealed by 2005 ¢.348 §128]

128.160 [Repealed by 1981 c.66 §8]

128.165 [1981 c.66 §6; repealed by 2005 c.348 §128]
128.170 [Repealed by 1981 c.66 §8]

128.175 [1981 c.66 §7; repealed by 2005 c.348 §128]
128.177 [1993 c¢.222 §2; repealed by 2005 c¢.348 §128]
128.179 [1993 c¢.222 §3; repealed by 2005 c.348 §128]
128.180 [Repealed by 1981 c.66 §8]

128.181 [1993 c.222 §4; repealed by 2005 ¢.348 §128]
128.183 [1993 c.222 §5; repealed by 2005 c¢.348 §128]
128.185 [1993 c¢.222 §7; repealed by 2005 c.348 §128]
128.190 [Repealed by 1981 c.66 §8]

128.192 [1995 ¢.157 §1; repealed by 2005 c.348 §128]
128.194 [1995 ¢.157 §2; repealed by 2005 c¢.348 §128]
128.196 [1995 ¢.157 §3; repealed by 2005 c.348 §128]
128.198 [1995 ¢.157 §4; repealed by 2005 ¢.348 §128]
128.200 [Repealed by 1981 c.66 §8]

128.202 [1995 ¢.157 §5; repealed by 2005 c¢.348 §128]
128.204 [1995 c¢.157 §§6,7; repealed by 2005 ¢.348 §128]
128.206 [1995 c¢.157 §8; repealed by 2005 c¢.348 §128]
128208 [1995 ¢.157 §9; repealed by 2005 c.348 §128]
128210 [Repealed by 1981 c.66 §8]

128.212 [1995 ¢.157 §10; repealed by 2005 c.348 §128]
128.214 [1995 ¢.157 §11; repealed by 2005 c.348 §128]

128216 [1995 c.157 §§12,14; repealed by 2005 c.348
§128]

128.218 [1995 ¢.157 §13; repealed by 2005 c.348 §128]
128.220 [Repealed by 1981 c.66 §8]

128.230 [Repealed by 1981 c.66 §8]

128232 [1995 ¢.679 §1; repealed by 2005 c.348 §128]
128.234 [1995 ¢.679 §2; repealed by 2005 ¢.348 §128]
128236 [1995 ¢.679 §3; repealed by 2005 c.348 §128]
128.238 [1995 ¢.679 §4; repealed by 2005 ¢.348 §128]
128.240 [Repealed by 1981 c.66 §8]

128.242 [1995 ¢.679 §5; repealed by 2005 ¢.348 §128]
128.244 [1995 ¢.679 §6; repealed by 2005 ¢.348 §128]
128246 [1995 ¢.679 §7; repealed by 2005 c.348 §128]

128250 [Amended by 1979 c.284 §110; repealed by
1981 c.66 §8]

128.255 [1997 c.151 §4; repealed by 2005 ¢.348 §128]

128256 [2001 ¢.593 §1; 2005 c¢.348 §99; renumbered
130.350 in 2005]

128.258 [2001 ¢.593 §1a; 2005 c.348 §100; renumbered
130.355 in 2005]
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128260 [Amended by 1979 c.284 §111; repealed by
1981 c.66 §8]

128.262 [2001 ¢.593 §2; renumbered 130.360 in 2005]

128.264 [2001 ¢.593 §3; 2005 ¢.348 §101; renumbered
130.365 in 2005]

128.266 [2001 ¢.593 §4; 2003 c.14 §45; 2005 c.348 §102;
renumbered 130.370 in 2005]

128.268 [2001 ¢.593 §5; renumbered 130.375 in 2005]

128270 [Repealed by 1981 c.66 §8]

128272 [2001 ¢.593 §6; 2005 ¢.348 §103; renumbered
130.380 in 2005]

128.274 [2001 ¢.593 §7; renumbered 130.385 in 2005]

128.276 [2001 ¢.593 §7a; renumbered 130.390 in 2005]

128.278 [2001 ¢.593 §8; renumbered 130.395 in 2005]

128.280 [2001 ¢.593 §9; 2005 ¢.348 §121; renumbered
130.400 in 2005]

128.282 [2001 ¢.593 §9a; renumbered 130.405 in 2005]

128.284 [2001 ¢.593 §9b; renumbered 130.410 in 2005]

128.286 [2001 ¢.593 §9c¢; renumbered 130.415 in 2005]

128.288 [2001 ¢.593 §9d; 2005 c.348 §104; renumbered
130.420 in 2005]

128.290 [2001 ¢.593 §10; 2005 ¢.348 §105; renumbered
130.425 in 2005]

128.292 [2001 ¢.593 §11; renumbered 130.430 in 2005]

128.294 [2001 ¢.593 §12; 2005 ¢.348 §106; renumbered
130.435 in 2005]

128.296 [2001 ¢.593 §13; renumbered 130.440 in 2005]

128298 [2001 ¢.593 §14; renumbered 130.445 in 2005]

128.300 [2001 ¢.593 §15; 2005 ¢.348 §107; renumbered
130.450 in 2005]

UNIFORM PRUDENT MANAGEMENT
OF INSTITUTIONAL FUNDS ACT

128.305 Short title. ORS 128.305 to
128.336 may be cited as the Uniform Prudent
Management of Institutional Funds Act. [2007
c.554 §10]

128.308 [2001 ¢.636 §1; repealed by 2005 c.348 §128]

128.310 [1975 ¢.707 §11; repealed by 2007 c.554 §11]

128.315 [1975 ¢.707 §2; repealed by 2007 c.554 §11]

128.316 Definitions for ORS 128.305 to
128.336. As used in ORS 128.305 to 128.336:

(1) “Charitable purpose” means the relief
of poverty, the advancement of education or
religion, the promotion of health, the pro-
motion of a governmental purpose or any
other purpose the achievement of which is
beneficial to the community.

(2) “Endowment fund” means an institu-
tional fund or part of an institutional fund
that, under the terms of a gift instrument, is
not wholly expendable by the institution on
a current basis. “Endowment fund” does not
include assets that an institution designates
as an endowment fund for the institution’s
own use.

(3) “Gift instrument” means a record or
records, including an institutional solicita-
tion, under which property is granted to,
transferred to or held by an institution as an
institutional fund.
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(4) “Institution” means:

(a) A person, other than an individual,
organized and operated exclusively for chari-
table purposes;

(b) A government or governmental subdi-
vision, agency or instrumentality, to the ex-
tent that it holds funds exclusively for a
charitable purpose; and

(¢) A trust that had both charitable and
noncharitable interests, after all noncharita-
ble interests have terminated.

(5) “Institutional fund” means a fund
held by an institution exclusively for chari-
table purposes. “Institutional fund” does not
include:

(a) Program-related assets;

(b) A fund held for an institution by a
trustee that is not an institution;

(¢) A fund in which a beneficiary that is
not an institution has an interest, other than
an interest that could arise upon violation
or failure of the purposes of the fund; or

(d) A fund managed by the State Treas-
urer, moneys held by the State Treasurer for
investment or moneys managed or held for
investment by or on behalf of the State
Treasurer under ORS chapter 293 or 348.

(6) “Person” means an individual, corpo-
ration, business trust, estate, trust, partner-
ship, limited liability company, association,
joint venture, public corporation, government
or governmental subdivision, agency or in-
strumentality, or any other legal or commer-
cial entity.

(7) “Program-related asset” means an as-
set held by an institution primarily to ac-
complish a charitable purpose of the
institution and not primarily for investment.

(8) “Record” means information that is
inscribed on a tangible medium or that is
stored in an electronic or other medium and
i§§] retrievable in perceivable form. [2007 c.554

128.318 Standard of conduct in man-
aging and investing institutional fund. (1)
Subject to the intent of a donor expressed in
a gift instrument, an institution, in managing
and investing an institutional fund, shall
consider the charitable purposes of the insti-
tution and the purposes of the institutional
fund.

(2) In addition to complying with the
duty of loyalty imposed by law other than
ORS 128.305 to 128.336, each person respon-
sible for managing and investing an institu-
tional fund shall manage and invest the fund
in good faith and with the care an ordinarily
prudent person in a like position would ex-
ercise under similar circumstances.
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(3) In managing and investing an institu-
tional fund, an institution:

(a) May incur only costs that are appro-
priate and reasonable in relation to the as-
sets, the purposes of the institution and the
skills available to the institution; and

(b) Shall make a reasonable effort to
verify facts relevant to the management and
investment of the fund.

(4) An institution may pool two or more
institutional funds for purposes of manage-
ment and investment.

(5) Except as otherwise provided by a gift
instrument, the following rules apply:

(a) In managing and investing an institu-
tional fund, the following factors, if relevant,
must be considered:

(A) General economic conditions;

(B) The possible effect of inflation or
deflation;

(C) The expected tax consequences, if
any, of investment decisions or strategies;

(D) The role that each investment or
course of action plays within the overall in-
vestment portfolio of the fund;

(E) The expected total return from in-
come and the appreciation of investments;

(F) Other resources of the institution;

(G) The needs of the institution and the
fund to make distributions and to preserve
capital; and

(H) An asset’s special relationship or
special value, if any, to the charitable pur-
poses of the institution.

(b) Management and investment decisions
about an individual asset must be made not
in isolation, but instead in the context of the
institutional fund’s portfolio of investments
as a whole and as a part of an overall in-
vestment strategy having risk and return ob-
jectives reasonably suited to the fund and to
the institution.

(c) Except as otherwise provided by law
other than ORS 128.305 to 128.336, an insti-
tution may invest in any kind of property or
type of investment consistent with this sec-
tion.

(d) An institution shall diversify the in-
vestments of an institutional fund unless the
institution reasonably determines that, be-
cause of special circumstances, the purposes
of the fund are better served without diver-
sification.

(e) Within a reasonable time after re-
ceiving property, an institution shall make
and carry out decisions concerning the re-
tention or disposition of the property or to
rebalance a portfolio, in order to bring the
institutional fund into compliance with the
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128.326

purposes, terms and distribution require-
ments of the institution as necessary to meet
other circumstances of the institution and
the requirements of ORS 128.305 to 128.336.

(f) A person that has special skills or ex-
pertise, or is selected in reliance upon the
person’s representation that the person has
special skills or expertise, has a duty to use
those skills or that expertise in managing
§a2r]1d investing institutional funds. [2007 c.554

128.320 [1975 ¢.707 §3; 1995 ¢.79 §47; repealed by 2007
c.554 §11]

128.322 Appropriation for expenditure
or accumulation of endowment fund;
rules of construction. (1) Subject to sub-
section (4) of this section and the intent of
a donor expressed in the gift instrument, an
institution may appropriate for expenditure
or accumulate so much of an endowment
fund as the institution determines is prudent
for the uses, benefits, purposes and duration
for which the endowment fund is established.
Unless stated otherwise in the gift instru-
ment, the assets in an endowment fund are
donor-restricted assets until appropriated for
expenditure by the institution. In making a
determination to appropriate or accumulate,
the institution shall act in good faith, with
the care that an ordinarily prudent person in
a like position would exercise under similar
circumstances, and shall consider, if rele-
vant, the following factors:

(a) The duration and preservation of the
endowment fund;

(b) The purposes of the institution and
the endowment fund;

(¢) General economic conditions;

(d) The possible effect of inflation or
deflation;

(e) The expected total return from in-
come and the appreciation of investments;

(f) Other resources of the institution; and

(g) The investment policy of the institu-
tion.

(2) To limit the authority to appropriate
for expenditure or accumulate under subsec-
tion (1) of this section, a gift instrument
must specifically state the limitation.

(8) Terms in a gift instrument designat-
ing a gift as an endowment, or a direction
or authorization in the gift instrument to use
only “income,” “interest,” “dividends” or
“rents, issues or profits,” or “to preserve the
principal intact,” or words of similar import:

(a) Create an endowment fund of perma-
nent duration unless other language in the
gift instrument limits the duration or pur-
pose of the fund; and
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(b) Do not otherwise limit the authority
to appropriate for expenditure or accumulate
under subsection (1) of this section.

(4) The appropriation for expenditure in
any year of an amount greater than seven
percent of the fair market value of an en-
dowment fund, calculated on the basis of
market values determined at least quarterly
and averaged over a period of not less than
three years immediately preceding the year
in which the appropriation for expenditure
was made, creates a rebuttable presumption
of imprudence. For an endowment fund in
existence for fewer than three years, the fair
market value of the endowment fund must
be calculated for the period the endowment
fund has been in existence. This subsection
does not:

(a) Apply to an appropriation for expend-
iture permitted under law other than ORS
128.305 to 128.336 or by the gift instrument;
or

(b) Create a presumption of prudence for
an appropriation for expenditure of an
amount less than or equal to seven percent
of the fair market value of the endowment
fund. [2007 c.554 §3]

128.325 [1975 ¢.707 §4; repealed by 2007 c.554 §11]

128.326 Delegation of management and
investment functions. (1) Subject to any
specific limitation set forth in a gift instru-
ment or in law other than ORS 128.305 to
128.336, an institution may delegate to an
external agent the management and invest-
ment of an institutional fund to the extent
that an institution could prudently delegate
under the circumstances. An institution shall
act in good faith, with the care that an ordi-
narily prudent person in a like position
would exercise under similar circumstances,
in:

(a) Selecting an agent;

(b) Establishing the scope and terms of
the delegation, consistent with the purposes
of the institution and the institutional fund;
and

(c) Periodically reviewing the agent’s ac-
tions in order to monitor the agent’s per-
formance and compliance with the scope and
terms of the delegation.

(2) In performing a delegated function, an
agent owes a duty to the institution to exer-
cise reasonable care to comply with the
scope and terms of the delegation.

(3) An institution that complies with
subsection (1) of this section is not liable for
the decisions or actions of an agent to which
the function was delegated.

(4) By accepting delegation of a manage-
ment or investment function from an institu-
tion that is subject to the laws of this state,
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an agent submits to the jurisdiction of the
courts of this state in all proceedings arising
from or related to the delegation or the per-
formance of the delegated function.

(5) An institution may delegate manage-
ment and investment functions to its com-
mittees, officers or employees as authorized
by law of this state other than ORS 128.305
to 128.336. [2007 c.554 §4]

128.328 Release or modification of re-
strictions on management, investment or
purpose. (1) If the donor consents in a re-
cord, an institution may release or modify, in
whole or in part, a restriction contained in
a gift instrument on the management, in-
vestment or purpose of an institutional fund.
A release or modification may not allow a
fund to be used for a purpose other than a
charitable purpose of the institution.

(2) The court, upon application of an in-
stitution, may modify a restriction contained
in a gift instrument regarding the manage-
ment or investment of an institutional fund
if the restriction has become impracticable
or wasteful, the restriction impairs the man-
agement or investment of the fund or, be-
cause of circumstances not anticipated by
the donor, a modification of a restriction will
further the purposes of the fund. The insti-
tution shall notify the Attorney General of
the application, and the Attorney General
must be given an opportunity to be heard.
To the extent practicable, any modification
must be made in accordance with the donor’s
probable intention.

(3) If a particular charitable purpose or
a restriction contained in a gift instrument
on the use of an institutional fund becomes
unlawful, impracticable, impossible to
achieve or wasteful, the court, upon applica-
tion of an institution, may modify the pur-
pose of the fund or the restriction on the use
of the fund in a manner consistent with the
charitable purposes expressed in the gift in-
strument. The institution shall notify the
Attorney General of the application, and the
Attorney General must be given an opportu-
nity to be heard.

(4) If an institution determines that a re-
striction contained in a gift instrument on
the management, investment or purpose of
an institutional fund is unlawful, impractica-
ble, impossible to achieve or wasteful, the
institution, within 60 days after notification
to the Attorney General, may release or
modify the restriction, in whole or part, if:

(a) The institutional fund subject to the
restriction has a total value of less than
$25,000;

(b) More than 20 years have elapsed
since the fund was established; and
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(c) The institution uses the property in a
manner consistent with the charitable pur-
poses expressed in the gift instrument.

(5) The provisions of this section apply to
property and other interests given by private
donors as a gift to a public body, as defined
by ORS 174.109, or to any instrumentality of
a public body. This subsection does not limit
any other authority that a public body or an
instrumentality of a public body may have to
release or modify a restriction contained in
a gift instrument on the management, in-
vestment or purpose of funds. [2007 c.554 §5]

128.330 [1975 ¢.707 §5; repealed by 2007 c¢.554 §11]

128.332 Reviewing compliance. Compli-
ance with ORS 128.305 to 128.336 is deter-
mined in light of the facts and circumstances
existing at the time a decision is made or
action is taken, and not by hindsight. [2007
c.554 §6]

128.334 Relation to Electronic Signa-
tures in Global and National Commerce
Act. ORS 128.305 to 128.336 modify, limit
and supersede the Electronic Signatures in
Global and National Commerce Act, 15
U.S.C. 7001 et seq., but do not modify, limit
or supersede 15 U.S.C. 7001(a), or authorize
electronic delivery of any of the notices de-
scribed in 15 U.S.C. 7003(b). [2007 c.554 §8]

128.335 [1975 ¢.707 §6; repealed by 2007 c¢.554 §11]

128.336 Uniformity of application and
construction. In applying and construing
ORS 128.305 to 128.336, consideration must
be given to the need to promote uniformity
of the law with respect to its subject matter
among states that enact the Uniform Prudent

Management of Institutional Funds Act. [2007
c.554 §9]

128.340 [1975 ¢.707 §7; repealed by 2007 c¢.554 §11]
128.345 [1975 ¢.707 §8; repealed by 2007 c¢.554 §11]
128350 [1975 ¢.707 §10; repealed by 2007 c.554 §11]
128.355 [1975 ¢.707 §9; repealed by 2007 c.554 §11]

128.370 [2003 c.84 §1; 2005 c.348 §108; renumbered
130.520 in 2005]

128.375 [2003 c.84 §2; 2005 c.348 §111; renumbered
130.530 in 2005]

128.378 [2003 c.84 §3; 2005 c.348 §112; renumbered
130.535 in 2005]

128.380 [2003 ¢.84 §4; renumbered 130.540 in 2005]
128.382 [2003 ¢.84 §5; renumbered 130.545 in 2005]

128.385 [2003 c.84 §6; 2005 c¢.348 §113; renumbered
130.550 in 2005]

128.388 [2003 c.84 §7; 2005 ¢.348 §114; renumbered
130.555 in 2005]

128.390 [2003 c.84 §8; 2005 c¢.348 §115; renumbered
130.560 in 2005]

128.392 [2003 c¢.84 §9; renumbered 130.565 in 2005]

128.395 [2003 c¢.84 §10; 2005 ¢.348 §116; renumbered
130.570 in 2005]

128.397 [2003 c.84 §11; 2005 ¢.348 §117; renumbered
130.575 in 2005]

128.398 [2003 c.84 §12; 2005 c.22 §99; 2005 c.348 §118;
renumbered 130.240 in 2005]
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128.575

128,400 [1987 ¢.813 §3; 1997 c.631 §416; 2001 c.796 §7;
renumbered 97.923 in 2001]

128405 [1987 ¢.813 §1; 2001 c.796 §16; renumbered
97.925 in 2001]

128407 [1987 ¢.813 §2; 2001 ¢.796 §17; renumbered
97.927 in 2001]

128410 [1953 ¢.639 §1; 1955 c.524 §1; 1959 c.691 §1;
1965 c¢.611 §14; 1967 ¢.359 §681; 1979 c.661 §1; repealed by
1987 ¢.813 §17]

128412 [1959 ¢.691 §2; 1967 ¢.359 §682; 1985 ¢.207 §23;
1987 ¢.813 §11; 1991 c¢.331 §43; 1997 c.631 §417; 1999 c.68
§1; 2001 ¢.796 §8; renumbered 97.929 in 2001]

128414 [1993 ¢.467 §3; 1995 ¢.325 §2; 2001 c.796 §9;
renumbered 97.931 in 2001]

128415 [1953 ¢.639 §2; 1955 c.524 §2; 1959 c¢.691 §3;
1981 ¢.484 §1; 1985 ¢.207 §24; 1987 c.214 §1; 1987 c.813 §12;
1989 ¢.171 §14; 2001 ¢.796 §10; renumbered 97.937 in 2001]

128420 [1981 c.719 §9a; 1983 c.810 §26; 1987 c.158
§18b; repealed by 1987 ¢.813 §17]

128421 [1987 ¢.813 §4; 1989 ¢.1048 §3; 2001 c.796 §11;
renumbered 97.939 in 2001]

128423 [1987 ¢.813 §5; 1989 ¢.1048 §1; 1995 ¢.720 §1;
2001 ¢.796 §12; renumbered 97.941 in 2001]

128425 [1987 ¢.813 §6; 1989 ¢.1048 §2; 1995 ¢.720 §2;
2001 ¢.796 §13; renumbered 97.943 in 2001]

128.430 [1987 ¢.813 §7; 2001 ¢.796 §14; renumbered
97.944 in 2001]

128.435 [1987 ¢.813 §8; 1995 c.144 §8; 2001 ¢.796 §15;
renumbered 97.945 in 2001]

128440 [1987 ¢.813 §8a; 2001 ¢.796 §18; renumbered
97.946 in 2001]

128460 [1971 c.182 §1; repealed by 2005 ¢.348 §128]

128470 [1971 ¢.182 §2; repealed by 2005 c.348 §128]

128480 [1971 ¢.182 §3; repealed by 2005 c.348 §128]
128490 [1971 c.182 §4; repealed by 2005 c.348 §128]
128,500 [1971 c.182 §5; repealed by 2005 ¢.348 §128]

EMPLOYEES’ TRUSTS

128.510 Definitions for ORS 128.520. As
used in ORS 128520, “employees’ trust”
means a trust of real or personal property
forming part of a pension, profit sharing,
stock bonus, annuity, disability or death
benefit plan of an employer or group of em-
ployers for the benefit of the employees of
the employer or group of employers, to which
contributions are made by such employers or
employees, or both, for the purpose of dis-
tributing income or principal, or both, to
such employees or the beneficiaries of such
employees. [1955 ¢.586 §1]

128.520 Employees’ trust may be in
perpetuity; accumulation of income. An
employees’ trust may be permitted to accu-
mulate for such time as may be necessary to
accomplish the purpose for which it is cre-
ated, and is not invalid as violating any rule
of law against perpetuities or the suspension
of the power of alienation of title to prop-
erty. The income from any property held in
an employees’ trust may continue in
perpetuity or in accordance with the terms
of such trust, and the plan of which such
trust forms a part, for such time as may be
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necessary to accomplish the purpose for
which such trust is created. [1955 c.586 §2]

BUSINESS TRUSTS

128.560 “Business trust” described. A
“business trust” is any association, including
a real estate investment trust, engaged in or
operating a business under a written trust
agreement or declaration of trust, the bene-
ficial interest under which is divided into
transferable certificates of participation or
shares, other than a trust engaged solely in
exercising the voting rights pertaining to
corporate shares or other securities in ac-
cordance with the terms of a written instru-
ment. [1971 c491 §1]

128.565 Business trust permitted. A
business trust is permitted as a recognized
form of association for the conduct of busi-
élz?ss within the State of Oregon. [1971 c491

128,570 Business trusts and trustees
not subject to bank and trust company
regulations. Neither a business trust nor

the trustees of such trust are subject to the

provisions of ORS chapters 706, 707 and 709.
[1971 c.491 §3; 1997 c.631 §418]

128.573 Forms; rules. Upon request, the
Secretary of State may furnish forms for
documents required or permitted to be filed
under ORS 128.560 to 128.600. The Secretary
of State may by rule require the use of the
forms. [1995 c.215 §23]

128.575 Filing with Office of Secretary
of State required; fees; amendments. (1)
Any business trust desiring to do business in
this state shall first submit to the Office of
Secretary of State a copy of the trust instru-
ment creating the trust and any subsequent
amendments to the trust and a document
setting forth:

(a) The business trust name and the state
or country of formation;

(b) The names and addresses of its trus-
tees;

(c) The street address of the business
trust’s registered office in this state and the
name of the registered agent;

(d) A mailing address to which the Sec-
retary of State may mail notices; and

(e) Any additional identifying information
that the Secretary of State by rule may re-
quire.

(2) The filing described in subsection (1)
of this section shall be accompanied by the
applicable filing fee.

(8) If the Secretary of State finds that the
document contains the required information,
the Secretary of State, when all fees have
been paid, shall file the trust instrument and

(2011 Edition)



128.580 PROTECTIVE PROCEEDINGS; POWERS OF ATTORNEY; TRUSTS

document and return an acknowledgment of
filing to the sender.

(4) If a business trust amends its trust
instrument it shall submit for filing a copy
of the amendment to the Office of Secretary
of State. The amendment shall set forth:

(a) The name of the business trust as
shown on the records of the Office of Secre-
tary of State; and

(b) The information as changed. [1971 c491

§4; 1973 ¢.367 §12; 1985 ¢.351 §21; 1985 ¢.728 §81a; 1987
c.94 §128; 1995 c.215 §24; 1999 c.486 §18]

128.580 Business trusts subject to cer-
tain corporate laws. Any business trust
shall be subject to such provisions of law,
now or hereafter enacted, with respect to
domestic and foreign corporations, respec-
tively, as relate to the issuance of securities,
filing of required statements or reports, ser-
vice of process, general grants of power to
act, right to sue and be sued, limitation of
individual liability of shareholders and rights
to acquire, mortgage, sell, lease, operate and
otherwise to deal in real and personal prop-
erty. Except as otherwise provided in its
trust agreement or declaration of trust, or
any amendments thereto, any business trust
shall also be subject to the other provisions
of ORS chapter 60 and other rights and du-
ties existing under the common law and
statutes of this state applicable to domestic
and foreign corporations. Title to any real or
personal property may be held in the name
of the trust, one or more of the trustees or
any other person as nominee. [1971 c.491 §5; 1973
¢.367 §13; 1979 ¢.208 §6; 1987 .94 §99]

128.585 Personal liability of trustees,
shareholders or beneficiaries of business
trust. The trustees, shareholders or benefi-
ciaries of a business trust shall not, as such,
be personally liable for any obligations of
such business trust arising after June 25,
1971. Persons becoming trustees, sharehold-
ers or beneficiaries after June 25, 1971, shall
not be personally liable, as such, for obli-
gations of the business trust existing on June
25, 1971. [1971 c.491 §6; 1973 ¢.367 §14]

128.590 Filing of trust instrument as
conclusive evidence of compliance with
laws; exception. For purposes of ORS
128.585, filing of the trust instrument by the
Secretary of State shall be conclusive evi-
dence that all conditions precedent required
to be performed by the business trust have
been complied with and that the business
trust is authorized to do business in this
state, except as against this state in a pro-
ceeding to cancel or revoke the filing for vi-

olations of the provisions of ORS 128.580.
[1971 ¢.491 §7; 1985 ¢.728 §82]

Title 13

Page 10

128.595 Annual report; due date; con-
tent; notice of requirement; effect of fail-
ure to file. (1) A business trust by the
trust’s anniversary date shall deliver to the
office of the Secretary of State for filing an
ta}nnual report accompanied by the annual
ee.

(2) The annual report shall contain the
following:

(a) The name of the business trust and
the state or country under whose law the
business trust is formed;

(b) The names and addresses of the busi-
ness trust’s trustees;

(¢c) The street address of the business
trust’s registered office in this state and the
name of the trust’s registered agent at the
registered office;

(d) A mailing address to which the Sec-
retary of State may mail notices;

(e) A description of the primary business
activity of the business trust; and

(f) Any additional identifying information
that the Secretary of State may require by
rule.

(3) The annual report shall be on forms
prescribed and furnished by the Secretary of
State. The information contained in the an-
nual report shall be current as of 30 days
before the anniversary of the business trust.

(4) The Secretary of State shall mail the
report form to any address shown for the
business trust in the current records of the
office of the Secretary of State. The failure
of the business trust to receive the report
form from the Secretary of State does not
relieve the business trust of the trust’s duty
ufr;‘der this section to deliver a report to the
office.

(5) If the Secretary of State finds the re-
port conforms to the requirements of this
section, the Secretary of State shall file the
report.

(6) If the Secretary of State finds that the
annual report does not conform to the re-
quirements of this section, the Secretary of
State shall return the report to the business
trust. The business trust shall correct the
annual report and return the corrected re-
port to the Secretary of State within 45 days
after the Secretary of State returns the re-
port.

(7) If no report is filed by the reporting
date or if no corrected report is filed within
the 45-day period, the Secretary of State
shall send to the business trust a final notice
advising that no report has been filed and it
is, therefore, assumed that the business trust
is no longer active unless a report is filed
within 45 days after the mailing of such final
notice.
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128.620

(8) Not less than 45 days after the date
of mailing of the final notice provided for by
subsection (7) of this section, the Secretary
of State may assume and note on the records
of the Secretary of State that the business

trust is inactive. [Formerly 128.075; 1983 c.717 §29;
1985 ¢.351 §22; 1985 ¢.728 §82b; 1987 ¢.94 §130; 1987 c.843
§18; 1993 ¢.190 §17; 1995 ¢.215 §25; 2007 c.186 §17; 2011
¢.147 §25]

128.597 Inactivation of business trust.
The Secretary of State may commence a
proceeding to inactivate the trust instrument
of a business trust if:

(1) The business trust does not pay when
due any fees imposed by ORS 128.560 to
128.600;

(2) The business trust does not deliver its
annual report to the Secretary of State when
due;

(3) The business trust is without a regis-
tered agent or registered office in this state;

(4) The business trust does not notify the
Secretary of State that its registered agent
or registered office has been changed, that
its registered agent has resigned or that its
registered office has been discontinued; or

(5) The business trust’s period of duration

stated in the trust instrument expires. [1995
c.215 §27]

128.599 Reinstatement of business
trust following inactivation. (1) A business
trust that the Secretary of State inactivated
under ORS 128.597 may apply to the Secre-
tary of State for reinstatement within five
years from the date of inactivation. The ap-
plication must state:

(a) The name of the business trust and
effective date of the business trust’s admin-
istrative inactivation; and

(b) That the ground or grounds for inac-
tivation either did not exist or have been
eliminated.

(2) If the Secretary of State determines
that the application contains the information
required by subsection (1) of this section,
that the information is correct and that the
business trust’s name satisfies the require-
ments of ORS 60.094, the Secretary of State
shall reinstate the business trust.

(3) When effective, the reinstatement re-
lates back to and takes effect as of the ef-
fective date of  the administrative
inactivation and the business trust is consid-
ered to resume carrying on the business
trust’s business as if the administrative in-
activation had never occurred.

(4) The Secretary of State may waive the
requirement under subsection (1) of this sec-
tion that the business trust apply for rein-
statement within five years after the date of
administrative inactivation if the business
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trust requests the waiver and provides evi-
dence of the business trust’s continued exist-
ence as an active concern during the period

of administrative inactivation. [1995 c.215 §28;
2011 ¢.147 §26]

128.600 Filing, service, copying and
certification fees. The Secretary of State
shall collect the fees described in ORS 56.140
for each document delivered for filing under
ORS 128,560 to 128.600 and for process
served on the secretary under ORS 128.560
to 128.600. The secretar