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Supplier From Retailer)
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Definitions for ORS 646A.575 to 646A.590

Limited license required; application; fee;
renewal; prohibited representations
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646A.580
646A.582
646A.585

646A.588

646A.590
646A.592

646A.600
646A.602
646A.604

646A.606

646A.608

646A.610
646A.612

646A.614
646A.616

646A.618
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646A.622

646A.624
646A.626
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646A.640
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646A.646
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646A.652
646A.655
646A.658
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Cost of coverage; billing requirements;
remission to insurer or supervising entity;
funds held in trust; compensation

Written disclosure requirements

Exceptions to license requirement; pro-
hibited representations; acts of employees

Restrictions on modification or termi-
nation of coverage; notice; consent to
notice

Rules

Enforcement

IDENTITY THEFT PREVENTION
Short title
Definitions for ORS 646A.600 to 646A.628

Notice of breach of security; delay; meth-
ods of notification; contents of notice;
application of notice requirement

Security freeze; requirements; fee; proof
of authority; effect

Deadline for placing security freeze; pro-
tective record creation; use and release
of information; confirmation; personal
identification number; exception; lifting
and removal; fees

Permissible fees

Conditions for lifting or removing security
freeze

Effect of security freeze on use of con-
sumer reports or protective records

Effect of request for consumer report
subject to security freeze

Prohibition on changes to consumer re-
port subject to security freeze; entities
subject to requirement to place security
freeze

Prohibition on printing, displaying or
posting Social Security numbers; ex-
emptions

Requirement to develop safeguards for

personal information; conduct deemed to
comply with requirement

Powers of director; penalties
Rules

Allocation of moneys

DEBT BUYERS
Definitions

License requirement to engage in debt
buying; exemptions

License application; requirements; appli-
cation through Nationwide Multistate Li-
censing System; fee; insurance; license
renewal; director’s investigation; license
term; suspension or revocation; rules

Licensee’s principal place of business and
registered agent; assumed business name;
display of license; rules

Required notices
Compliance with director’s standards;
rules

Prohibited practices

646A.661

646A.664
646A.667
646A.670

646A.673

646A.700
646A.702
646A.705

646A.710

646A.715

646A.720

646A.725
646A.730
646A.735

646A.740

646A.745
646A.750

646A.755
646A.760

646A.765

Director’s supervisory authority; exam-
inations and investigations; referral to
Attorney General; costs of examination
or investigation; consultation and cooper-
ation with trade association and members
of public

Enforcement actions; penalties
Preemption

Legal action to collect debt; requirements
for pleadings; judgments; attorney fees

Rules

MORTGAGE RESCUE FRAUD
PREVENTION ACT

(Foreclosure Consultants)
Short title
Definitions for ORS 646A.702 to 646A.720

Persons that are not foreclosure consult-
ants

Foreclosure consulting contract; require-
ments; void provisions

Cancellation; effective date; payment for
services provided before cancellation or
breach; form; sufficiency of notice

Prohibited acts of foreclosure consultant

(Equity Conveyances)
Definitions for ORS 646A.725 to 646A.750
Persons that are not equity purchasers

Written contract; requirements; void pro-
visions; power of attorney prohibited

Cancellation; effective date; rebuttable
presumption of delivery; payment for ser-
vices; form; sufficiency of notice; return
of documents

Required and prohibited acts

Rebuttable presumptions; accounting;
bona fide purchaser; memorandum of
agreement; form

Acts not precluded

Civil action for damages; attorney fees
and costs; limitation on commencement
of action

(Penalties)

Penalties

GUARANTEED ASSET PROTECTION

646A.800

646A.801

646A.803
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WAIVERS

(Temporary provisions relating to guaran-
teed asset protection waivers are compiled
as notes following ORS 646A.765)

MISCELLANEOUS

Late fees on delinquent cable service ac-
counts; amount; disclosure; notice

Termination of residential cable service
or residential telecommunications service
for certain persons

Contest and sweepstakes solicitations; re-
quired disclosures; prohibited representa-
tions
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646A.806 Website with photographs and informa- 646A.808 Obtaining personal information by false

tion about arrested persons; requirement representation via electronic media
to remove photographs and information 646A.810 Patent infringement claim made in bad
upon request; penalty faith; enforcement as unlawful practice;

limitations; rules
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646A.034

&4 646A.010 [Formerly 646.185; repealed by 2009 ¢.170
&4 646A.012 [Formerly 646.187; repealed by 2009 ¢.170
&4 646A.014 [Formerly 646.189; repealed by 2009 c¢.170
&4 646A.016 [Formerly 646.191; repealed by 2009 ¢.170
&4 646A.018 [Formerly 646.193; repealed by 2009 ¢.170
&4 646A.020 [Formerly 646.195; repealed by 2009 ¢.170

SALES

(Health Spas)

646A.030 Definitions for ORS 646A.030
to 646A.042. As used in ORS 646A.030 to
646A.042, unless the context requires other-
wise:

(1) “Business day” means any day except
a Sunday or a legal holiday.

(2) “Buyer” means a person who pur-
chases health spa services.

(3) “Conspicuous” has the meaning given
that term in ORS 71.2010 (2)(j).

(4) “Health spa” means any person en-
gaged, as a primary purpose, in the sale of
instruction, training, assistance or use of fa-
cilities that are purported to assist patrons
in physical exercise, weight control or figure
development. The term also includes any
person engaged primarily in the sale of the
right or privilege to use tanning booths, ex-
ercise equipment or facilities, such as a
sauna, whirlpool bath, weight-lifting room,
massage, steam room, or other exercising
machine or device. “Health spa” does not in-
clude any facility owned and operated by the
State of Oregon or any of its political subdi-
visions.

(5) “Health spa services” means services,
privileges or rights offered for sale by a
health spa.

(6) “Person” has the meaning given that
term in ORS 646.605 (4). [Formerly 646.661; 2009
¢.181 §106]

646A.032 Price list for health spa ser-
vices. (1) Each health spa shall prepare and
provide to each prospective buyer a written
list of prices of all forms or plans of health
spa services offered for sale by the health
spa.

(2) A health spa may not sell any form
or plan of health spa services not included in
the list. [Formerly 646.666]

646A.034 Contracts; contents. A con-
tract for the sale of health spa services must
be in writing and a copy must be given to
the buyer at the time the buyer signs the
contract. The contract must contain all of
the following:
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(1) Identification of the person providing
the health spa services.

(2) A description of the health spa ser-
vices to be provided, or acknowledgment in
a conspicuous form that the buyer has re-
ceived a written description of the health spa
services to be provided. If any of the health
spa services are to be delivered at a planned
facility, at a facility under construction or
through substantial improvement to an ex-
isting facility, the description must include
a date for the completion of the facility,
construction or improvement.

(3) A complete statement of the rules of
the health spa or an acknowledgment in a
conspicuous form that the buyer has received
a copy of the rules.

(4) A statement of the duration of the
obligation of the health spa to provide health
spa services to the buyer. The duration shall
not exceed three years from the date of the
contract.

(5) A provision for cancellation of the
contract:

(a) If the buyer dies or becomes phys-
ically unable to use a substantial portion of
those health spa services used by the buyer
from the date of the contract until the time
of disability. The contract may require that
disability be confirmed by an examination of
a physician agreeable to the buyer and the
health spa.

(b) If the health spa goes out of business.

(c) If the health spa moves its facility
closest to the residence of the buyer on the
date of the contract to a location more than
five additional miles from that residence.

(d) If a facility, construction or improve-
ment is not completed by the date repre-
sented in the contract.

(e) If the health spa materially changes
the health spa services promised as a part of
the initial contract.

(6) A provision for a refund upon cancel-
lation in an amount computed by dividing
the contract price by the number of weeks in
the contract term and multiplying the result
by the number of weeks remaining in the
contract term.

(7) A provision under a conspicuous cap-
tion in capital letters and boldfaced type
stating:

BUYER’S RIGHT TO CANCEL

If you wish to cancel this contract, with-
out penalty, you may cancel it by delivering
or mailing a written notice to the health spa.
The notice must say that you do not wish to
be bound by the contract and must be deliv-
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ered or mailed before midnight of the third
business day after you sign this contract.
The notice must be mailed to:
(insert name and mailing ad-
dress of health spa). If you cancel within the
three days, the health spa will return to you
within 15 days all amounts you have paid.

[Formerly 646.671]

646A.036 Contracts and rules; delivery
to buyer. Upon request, a health spa must
deliver to a prospective buyer copies of the
contract required by ORS 646A.034, and the
rules of the health spa if not stated in the
contract, and must allow the prospective

buyer to retain the copies so provided.
[Formerly 646.676]

646A.038 Moneys paid prior to facility
opening; disposition; priority of claim;
refund. (1) All moneys paid to a health spa
by a buyer prior to the opening of the facility
shall promptly be deposited by the health spa
in a trust account, maintained by the health
spa for the purpose of holding such moneys
for the buyer, in a bank, savings and loan
association, mutual savings bank or licensed
escrow agent located in Oregon.

(2) The health spa shall within seven
days of the first deposit notify the office of
the Attorney General, in writing, of the
name, address and location of the depository
and any subsequent change thereof.

(3) The health spa shall provide the buyer
with a written receipt for the moneys and
shall provide written notice of the name, ad-
dress and location of the depository and any
subsequent change thereof.

(4) If prior to the opening of the facility
the status of the health spa is transferred to
another, any sums in the trust account af-
fected by such transfer shall simultaneously
be transferred to an equivalent trust account
of the successor, and the successor shall
promptly notify the buyer and the office of
the Attorney General of the transfer and of
the name, address and location of the new
depository.

(5) The buyer’s claim to any moneys un-
der this section is prior to that of any credi-
tor of the health spa, including a trustee in
bankruptcy or receiver, even if such moneys
are commingled.

(6) After the health spa receives a notice
of cancellation of the agreement or if the
health spa fails to open a facility at the
stated date of completion the health spa shall
within 10 days give a full refund to the
buyer, including the buyer’s pro rata share
of any interest earned thereon.

(7) All sums received by a health spa in
excess of the health spa’s normal monthly
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dues shall be placed in escrow subject to the
terms and provisions stated in this section in
the event that the health spa is not fully op-
erational or in the event that the health spa
is promising future construction or improve-
ments. [Formerly 646.681]

646A.040 Waiver of provisions of ORS
646A.030 to 646A.042. A health spa shall not
request a buyer to waive any provision of
ORS 646A.030 to 646A.042. Any waiver by a
buyer of any provision of ORS 646A.030 to
646A.042 is contrary to public policy and is
void and unenforceable. [Formerly 646.686]

646A.042 Remedies and obligations
supplementary to existing remedies. The
remedies and obligations provided in ORS
646A.030 to 646A.042 are in addition to any
other remedies and obligations, civil or
criminal, existing at common law or under
the laws of this state. [Formerly 646.691]

(Manufactured Dwellings)

646A.050 Definitions. As used in this
section and ORS 646A.052:

(1) “Base price” means the total retail
cost of the following unless separately dis-
closed as described in ORS 646A.052 (2):

(a) The manufactured dwelling as pro-
vided by the manufacturer;

(b) Features added by the dealer, if any;
(c) Freight; and

(d) Delivery and installation as stated in
the purchase agreement.

(2) “Buyer” means a person who buys or
agrees to buy a manufactured dwelling.

(3) “Improvements” means goods and ser-
vices not included in the base price that are,
in general, needed to prepare a site and
complete the setup of a manufactured dwell-
ing. “Improvements” includes, but is not
limited to, permits, site preparation, side-
walks, concrete, utility connections, skirting,
steps, railings, decks, awnings, carports, ga-
rages, sheds, gutters, downspouts, rain
drains, heat pumps, air conditioning, base-
ments, plants and landscaping, installation
fees and system development charges.

(4) “Manufactured dwelling” has
meaning given that term in ORS 446.003.

(5) “Manufactured dwelling dealer” or
“dealer” means a person who sells a manu-
factured dwelling in a manner that makes
the person subject to the license requirement
of ORS 446.671.

(6) “Purchase agreement” means the
written contract between the manufactured
dwelling dealer and the buyer for the pur-
chase of a manufactured dwelling. “Purchase
agreement” does not include documents of a
retail installment contract or loan agreement

the
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646A.060

entered into as part of the purchase transac-
tion. [Formerly 646.400]

646A.052 Form of purchase agree-
ment. (1) A manufactured dwelling dealer
who sells a manufactured dwelling shall use
a purchase agreement form that complies
with this section and rules adopted in accor-
dance with ORS 646A.054.

(2) The purchase agreement shall include
the base price and a written itemization that
clearly and conspicuously discloses the retail
prices of the following, if not included in the
base price:

(a) Manufactured dwelling options that
are ordered by the buyer.

(b) The amount of any refundable or
nonrefundable administrative or processing
fees paid to or collected by the dealer and
the circumstances under which the fees may
be returned to the buyer.

(c) The amount of any earnest money
paid and the circumstances under which the
earnest money may be returned to the buyer.

(d) Improvements provided by the dealer,
or by a third party at the request of the
dealer, to the extent known to the dealer at
the time of sale. The written itemization of
improvements under this paragraph excuses
the dealer from providing the buyer with a
separate statement of estimated costs under
ORS 90.518 for those itemized improvements.

(e) All loan fees and credit report fees
paid to or collected by the dealer to obtain
financing for the buyer’s purchase of the
manufactured dwelling and the circum-
stances under which the fees may be re-
turned to the buyer.

(f) Alterations and upgrades to the man-
ufactured dwelling made by the dealer or by
a third party at the request of the dealer.

(g) Goods and services provided by the
dealer, or by a third party at the request of
the dealer, that are not otherwise disclosed
pursuant to this section.

(h) Fees for the issuance or updating of
an ownership document.

(1) The extended warranty contract, if
any.

(j) Delivery, installation or site access
costs that are not otherwise disclosed pursu-
ant to this section, if any.

(3) The purchase agreement form must be
accompanied by a list, provided by the De-
partment of Justice, of governmental con-
sumer protection agencies having
jurisdiction over manufactured dwelling is-
sues.

(4) Failure of a manufactured dwelling
dealer to use a purchase agreement form that
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complies with this section and rules adopted
in accordance with ORS 646A.054 is an un-
lawful practice under ORS 646.608.

(5) Except as provided in ORS 41.740, a
purchase agreement is considered to contain
all of the terms of the contract between the
buyer and the manufactured dwelling dealer.
No evidence of the terms of the contract may
be presented other than the contents of the
purchase agreement. As used in this subsec-
tion, “contract” does not include a retail in-
stallment contract or loan agreement entered

into as part of a purchase transaction.
[Formerly 646.402]

646A.054 Rules. The Department of Jus-
tice may adopt rules necessary and proper
for the administration and enforcement of
ORS 646A.052. [Formerly 646.404]

(Purchase of Used Goods)

646A.060 Purchase of used goods; re-
cords; application to pawnbrokers. (1) A
person doing business as a consignment
store, a buy-sell store, a secondhand store or
a similar store or enterprise that in the reg-
ular course of business buys used goods from
individuals for the purpose of resale shall:

(a) Require that the individual from
whom the person buys the used goods pres-
ent proof of identification; and

(b) Maintain a record of the name and
address of the individual, the type of iden-
tification provided by the individual, the date
and a description of the goods bought from
the individual.

(2) If the goods described in subsection
(1) of this section are private metal property
or are constructed of or contain parts made
of nonferrous metal property as those terms
are defined in ORS 165.116, in addition to the
requirements of subsection (1) of this section,
the person shall comply with and is subject
to the penalty provided for violating a pro-
vision of ORS 165.117, 165.118 or 165.122 that
is applicable to a scrap metal business as
defined in ORS 165.116.

(38) The person shall make all records re-
quired to be maintained by subsection (1) of
this section available to any peace officer on
demand.

(4) This section does not apply to
pawnbrokers licensed under ORS 726.080.

(5) This section does not preempt, invali-
date or in any way affect the operation of
any provision of a county, city or district
ordinance regulating the activities of
consignment stores, buy-sell stores, second-
hand stores or similar stores or enterprises
that in the regular course of business buy
used goods from individuals for the purpose
of resale. [Formerly 646.848; 2009 c.811 §13]
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646A.062 Penalty for violation of ORS
646A.060. A person that violates ORS

646A.060 (1) commits a Class B violation.
[Formerly 646.849; 2009 c.811 §14]

646A.064 Definitions for ORS 646A.064
to 646A.067. As used in ORS 646A.064 to
646A.067:

(1) “Item of precious metal” means an
item that consists of or incorporates gold in
eight karat or greater purity, silver, platinum
or palladium. “Item of precious metal” does
not include dental gold, unrefined metal ore,
an electronic product, any part of a mechan-
ical system on a motor vehicle, gold or silver
coins or bullion in any form.

(2) “Precious metal secondhand dealer”:

(a) Means a person engaged in precious
metal secondhand dealing; and

(b) Does not include:

(A) A pawnbroker licensed under ORS
chapter 726 who engages exclusively in
pledge loans, as defined in ORS 726.010;

(B) A manufacturer of items of precious
metal;

(C) A person engaged in commercial or
industrial scrap metal recycling operations;

(D) A person primarily engaged in busi-
ness through the Internet;

(E) A motor vehicle dealer holding a
certificate issued under ORS 822.020 or a
motor vehicle dismantler holding a -certif-
icate issued under ORS 822.110; or

(F) A person primarily engaged in pur-
chasing for resale newly manufactured items
of precious metal. For purposes of this sub-
paragraph, a person is primarily engaged in
purchasing newly manufactured items of
precious metal if the person’s inventory of
items of precious metal for resale consists
exclusively of:

(1) Newly manufactured items of precious
metal acquired from a manufacturer; or

(i) Items described in sub-subparagraph
(1) of this subparagraph and used items of
precious metal acquired for trade-in value as
part of retail sales of newly manufactured
items of precious metal by the person.

(3) “Precious metal secondhand dealing”
means soliciting, receiving, purchasing, trad-
ing or accepting delivery of items of precious
metal from individuals in return for money
or other consideration.

(4) “Seller” means the other party to a
transaction with a precious metal second-
hand dealer.

(5) “Temporary precious metal second-
hand dealer” means a precious metal sec-
ondhand dealer who conducts operations at
one or more locations in this state for no
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more than five consecutive days at any one
location.

(6) “Transaction”:

(a) Means a purchase, consignment,
bailment, barter or trade of one or more
items of precious metal by a precious metal
secondhand dealer from an individual who is
not engaged in the business of selling newly
manufactured items of precious metal.

(b) Does not include:

(A) Gifts or other transfers of property
unsupported by consideration; or

(B) Business-to-business purchases or
other transfers. [2012 c.99 §1]

646A.065 Records required for trans-
actions involving items of precious metal;
maintenance required of precious metal
secondhand dealer; retention of items of
precious metal. (1) A precious metal sec-
ondhand dealer in this state shall maintain
the following records with respect to each
transaction conducted by the dealer:

(a) The full name, date of birth, current
telephone number, current address and sig-
nature of the seller;

(b) The type and identification number of
a currently valid government-issued photo
identification that has been issued to the
seller;

(c) A physical description of the seller;
and

(d) An identifying description or a digital
photograph of each item of precious metal
that is the subject of the transaction.

(2) A precious metal secondhand dealer
in this state shall:

(a) Maintain the records described in
subsection (1) of this section for a period of
at least one year after the date of the trans-
action; and

(b)(A) Maintain the records described in
subsection (1) of this section at the location
at which the dealer is engaged in precious
metal secondhand dealing and allow inspec-
tion of the records by law enforcement offi-
cers upon request made during regular
business hours; or

(B) If the dealer is a temporary precious
metal secondhand dealer, maintain the re-
cords, or electronic copies of the records, at
the current location where the dealer is en-
gaged in precious metal secondhand dealing
and allow inspection of the records or elec-
tronic copies by law enforcement officers
Epon request made during regular business

ours.

(3) A precious metal secondhand dealer
shall provide copies of records described in
subsection (1) of this section if requested by
law enforcement officers.
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(4) A precious metal secondhand dealer
in this state shall retain any item of precious
metal acquired in a transaction for a period
of seven days after the date of the transac-
tion before the dealer may dispose of the
item. The dealer shall keep items of precious
metal subject to retention under this subsec-
tion segregated from other items, but at the
location where the transaction occurred. The
dealer shall allow inspection of items of pre-
cious metal subject to retention under this
subsection if requested by law enforcement
officers.

(5) Notwithstanding subsection (4) of this
section, a temporary precious metal second-
hand dealer may retain items subject to re-
tention under subsection (4) of this section
at a location of the dealer’s choosing in this
state, but must provide an item of precious
metal to a requesting law enforcement officer
within 24 hours of the officer’s request for
the item. Any cost incurred in providing a
law enforcement officer with a requested
item under this subsection shall be borne by
the dealer. [2012 c.99 §2]

646A.066 Applicability to local ordi-
nances. (1) ORS 646A.064 to 646A.067 do not
apply within the jurisdiction of any city or
county that the Secretary of State has iden-
tified as having in effect an ordinance that
imposes on precious metal secondhand deal-
ers:

(a) Substantially equivalent or more
stringent record keeping requirements for
transactions; and

(b) Equal or longer holding periods for
items of precious metal that are acquired by
precious metal secondhand dealers through
transactions.

(2) The secretary shall maintain on the
secretary’s website a list of cities and coun-
ties in which ORS 646A.064 to 646A.067 do

not apply.

(3) Each city or county that has an ordi-
nance in effect that the city or county de-
termines is as described in subsection (1) of
this section shall notify the secretary in
writing and shall include a copy of the ordi-
nance or an electronic link to the ordinance.
If the city or county amends or repeals the
ordinance, the city or county shall notify the
secretary of the amendment or repeal and, in
the case of an amendment, the city or county
determination of whether the ordinance as
amended still is as described in subsection (1)
of this section. [2012 .99 §3]

646A.067 Preemption of local require-
ments applicable to pawnbrokers. A city
or county in this state may not require a
precious metal secondhand dealer in this
state who is also a pawnbroker licensed un-
der ORS chapter 726 to provide a photograph
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of an item of precious metal acquired
through a transaction. [2012 c.99 §4]

646A.068 Penalty for violating ORS
646A.065. (1) A person that violates the pro-
visions of ORS 646A.065 commits a Class C
violation.

(2) Notwithstanding subsection (1) of this
section, a person that violates the provisions
of ORS 646A.065 three or more times com-
mits a Class A violation for each subsequent
violation.

(8) Notwithstanding subsections (1) and
(2) of this section, a person that violates the
provisions of ORS 646A.065 six or more times
is subject to a fine of not less than $5,000 for
each subsequent violation. [2012 c.99 §5]

(Telephonic Equipment)

646A.070 Sale of telephonic equipment;
disclosure requirements; enforcement;
penalty. (1) Any person offering for sale or
selling new or reconditioned telephone hand-
sets or keysets, private branch exchanges or
private automatic branch exchanges of not
more than a 20-station capacity shall disclose
clearly, in writing, when reasonable, before
sale all of the following information:

(a) Whether the equipment uses pulse,
tone, pulse-or-tone or other signaling meth-
ods.

(b) Whether the equipment can access
tone generated services.

(c) Whether the equipment is registered
with the Federal Communications Commis-
sion under applicable federal regulations.

(d) The person responsible for repair of
the equipment.

(e) Minimum charges, if any, for repairs,
handling and shipping.

(f) The terms of any written warranty of-
fered with the equipment.

(2) A person who violates subsection (1)
of this section commits an unlawful practice
under ORS 646.608. The requirement under
subsection (1) of this section is subject to
enforcement and penalty as provided under

ORS 336.184 and 646.605 to 646.652. [Formerly
646.850]

646A.072 Exceptions to disclosure re-
quirements. (1) The requirement of disclo-
sure under ORS 646A.070 does not apply:

(a) To any medium of advertising that
accepts advertising in good faith without
knowledge that the advertising violates any
requirement under ORS 646A.070.

(b) To the sale or the offering for sale of
radio equipment used for land, marine or air
mobile service or any like service, regardless
of whether such equipment is capable of
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interconnection by manual or automatic
means to a telephone line.

(¢) To equipment not intended for con-
nection to the telephone network or to used
equipment located on the customer’s prem-
ises.

(2) The requirement of disclosure under
ORS 646A.070 (1)(d), (e) and (f) does not ap-
ply if the seller satisfies applicable require-
ments under the federal Magnuson-Moss
Warranty Act (15 U.S.C. 2301 to 2312), ex-
cept that the seller must provide the pur-
chaser a copy of the warranty at the time of
sale. [Formerly 646.855]

(Retail Pet Stores)

646A.075 Required information prior
to purchase of dog. (1) As used in this sec-
tion:

(a) “Dog” means a member of the sub-
species Canis lupus familiaris or a hybrid of
that subspecies.

(b) “Litter” means one or more dogs, sold
individually or together, that are all or part
of a group of dogs born to the same mother
at the same time.

(c) “Retail pet store” means a retail es-
tablishment open to the public that sells or
offers to sell dogs.

(d) “Retail pet store” does not mean a
person that sells or offers to sell only dogs:

(A) That were bred or raised by the per-
son; or

(B) That are kept primarily for the pur-
pose of reproduction.

(2) A retail pet store that offers a dog for
sale shall, prior to accepting an offer to pur-
chase the dog, provide the person making the
offer with the following information, in writ-
ing, regarding the dog:

(a) If known, the breed, age and date of
birth for the dog.

(b) The sex and color of the dog.

(c) A list, and accompanying proof, of all
inoculations that have been given to the dog
by any person, and the date of those inocu-
lations.

(d) A list of all medical treatment pro-
vided to the dog by any person, the date or
treatment and the reasons for the treatment.

(e) The name and business address of the
breeder and of the facility where the dog was
born.

(f) If the breeder holds a license issued
by the United States Department of Agricul-
ture, the breeder’s federal identification
number.

(g) The retail price of the dog.
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(h) Any congenital disorder or hereditary
diseases in the parents of the dog known to
the pet dealer.

(i) If the dog is being sold with the rep-
resentation that the dog qualifies for regis-
tration with a pedigree organization:

(A) The name and registration numbers
of the parents of the dog; and

(B) The name and address of the pedigree
organization with which the parents of the
dog are registered.

() If the dog has previously been sold by
the retail pet store and returned by the pur-
chaser, the reason for the return.

(k) A statement in substantially the fol-
lowing form, with the applicable provision
number circled:

The facility in which this dog was born has
produced:

1. 0 to 2 litters during the one-year pe-
riod preceding the day this dog was born.

2. 3 to 10 litters during the one-year pe-
riod preceding the day this dog was born.

3. 11 to 39 litters during the one-year pe-
riod preceding the day this dog was born.

4. 40 or more litters during the one-year
period preceding the day this dog was born.

[2009 ¢.297 §5]

646A.077 Qualification for full refund;
replacement dog; reimbursement for cost
of veterinary care; exceptions. (1) As used
in this section:

(a) “Litter” means one or more dogs, sold
individually or together, that are all or part
of a group of dogs born to the same mother
at the same time.

(b) “Pet dealer” means, except as pro-
vided in paragraph (c) of this subsection, a
person that sells five or more litters of dogs
during a one-year period.

(¢) “Pet dealer” does not mean an animal
control agency, humane society or animal
shelter.

(2) Except as otherwise provided in this
section, a pet dealer shall provide the pur-
chaser of a dog that complies with subsection
(3) of this section with a full refund of the
purchase price for the dog if:

(a) No later than 15 days after purchas-
ing the dog from the pet dealer the purchaser
has the dog examined by a veterinarian and
the examination reveals that the dog is dis-
eased; or

(b) No later than one year after purchas-
ing the dog from the pet dealer the purchaser
has the dog examined by a veterinarian and
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the examination reveals that the dog has a
congenital disorder that significantly limits
the dog’s quality of life.

(3) To qualify for a refund under this
section, the purchaser, no later than four
business days after the veterinary examina-
tion that revealed the disease or disorder,
must:

(a) Return the dog to the pet dealer;

(b) Provide the pet dealer with a dated
written statement by the examining veter-
inarian that the dog has a disease or has a
congenital defect; and

(¢) Provide the pet dealer with proof of
the sale, including but not limited to, the
date of sale.

(4) Upon mutual agreement of the pur-
chaser and pet dealer, the purchaser may
accept a replacement dog instead of a refund.

(5) A purchaser that complies with sub-
section (2) of this section may, instead of ob-
taining a refund, require that the pet dealer
reimburse the purchaser for the cost of vet-
erinary care provided in connection with the
disease or congenital disorder described in
subsection (2) of this section. The duty of the
pet dealer to reimburse the purchaser for the
cost of veterinary care shall be limited to the
purchase price of the dog. A purchaser that
agrees to accept reimbursement under this
subsection waives any other claim against
the pet dealer for reimbursement of the cost
of veterinary care for the dog.

(6) Notwithstanding subsections (1) to (5)
of this section, a pet dealer is not required
to refund the purchase price for a dog, pro-
vide a replacement dog or reimburse the
purchaser for veterinary care if the pet
dealer:

(a) At the time of sale made a clear and
conspicuous disclosure in writing, initialed
or signed by the purchaser, that disclosed the
disease or disorder; or

(b) Had the dog examined by a veterinar-
ian not more than 14 days prior to the date
of sale and the examination did not disclose

‘gl}e disease or congenital disorder. [2009 c.297
4

(Miscellaneous Sales Transactions)

646A.080 Sale of novelty item contain-
ing mercury; penalty. (1) A person may not
sell or offer for sale a novelty item that con-
tains encapsulated liquid mercury.

(2) Upon notification to the Department
of Environmental Quality by any person that
a novelty item for sale in the state contains
encapsulated liquid mercury, the department
shall notify persons identified as selling the
novelty item of the prohibition on the sale
of such items.
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(3) The department may impose a penalty
as provided in ORS 459.995 if a person con-
tinues to sell a novelty item that contains
encapsulated liquid mercury after notifica-
tion of the prohibition on the sale of such
items. [Formerly 646.845]

646A.081 Prohibition on sale or instal-
lation of mercury vapor outdoor lighting
fixtures. (1) As used in this section:

(a) “Mercury vapor lighting fixture”
means an artificial illumination device that
produces a high-intensity discharge of light
by passing electricity through mercury va-
por.

(b) “Outdoor lighting fixture” has the
meaning given that term in ORS 757.765.

(2) A person may not sell an outdoor
lighting fixture that is a mercury vapor
lighting fixture.

(3) A person may not install a mercury
vapor lighting fixture outdoors. This subsec-
tion does not apply to the reinstallation of
an existing fixture after servicing or repair.

(4) State moneys may not be expended for
the installation or reinstallation of outdoor
lighting fixtures that are mercury vapor
lighting fixtures. [2009 c.588 §3]

646A.082 Floral retail sales; disclosure
of principal place of business; enforce-
ment; penalty. (1) Any person engaging in
floral retail sales shall disclose the person’s
principal place of business in any written
communications sent to customers, listings,
advertising or websites that provide informa-
tion about the person’s floral retail sales ac-
tivities.

(2) A person who violates subsection (1)
of this section commits an unlawful practice
under ORS 646.608. The requirement under
subsection (1) of this section is subject to
enforcement and penalty as provided under

g)]RS 336.184 and 646.605 to 646.652. [2009 c.150
2

646A.085 Sale of rights by distributor
to exhibit motion picture without first
giving exhibitor opportunity to view mo-
tion picture prohibited; attorney fees. (1)
As used in this section:

(a) “Distributor” means any person en-
gaged in the business of distributing or sup-
plying motion pictures to exhibitors by
rental, sales, license or any other agreement
to sell rights to exhibit a motion picture.

(b) “Exhibitor” means any person en-
gaged in the business of operating one or
more theaters in which motion pictures are
exhibited to the public for a charge.

(¢) “Market” means any geographical
area in this state for which a distributor so-
licits exhibitors to compete, by bidding or
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other negotiations, for the rights to exhibit
a motion picture.

(2) No distributor shall sell rights to ex-
hibit a motion picture in this state unless
each exhibitor solicited by the distributor for
an offer to exhibit the motion picture is first
allowed a reasonable opportunity to view the
motion picture within the state. Any waiver
of this subsection is void and unenforceable.

(3) Nothing in this section applies to any
form of solicitation of offers for, negotiation
concerning or sale of rights to exhibit a mo-
tion picture:

(a) That has been exhibited in this state
before October 3, 1979.

(b) In a market where the motion picture
has been exhibited for one week or more.

(¢) That is 60 minutes or less in length.

(4) An exhibitor may enforce this section
by bringing an action in the appropriate
court of this state. In enforcing this section
a court may:

(a) Issue an injunction to prohibit vio-
lation of this section; and

(b) Award an exhibitor any actual dam-
ages arising from violation of this section.

(5) In any suit under subsection (4) of
this section, the court shall award reason-
able attorney fees at trial and on appeal to
the prevailing party. [Formerly 646.868]

646A.090 Offer to sell or lease motor
vehicle under retail installment contract
or lease agreement; return of items if
lender does not approve loan; charges for
use of vehicle; exceptions. (1) As used in
this section:

(a) “Buyer” means a person that pur-
chases or leases a motor vehicle.

(b) “Final approval of funding” means a
lender’s irrevocable agreement to purchase a
retail installment contract or lease agree-
ment from a seller according to the exact
terréls that the seller and buyer have negoti-
ated.

(¢) “Lender” means a person that pur-
chases a retail installment contract or lease
agreement for a motor vehicle.

(d) “Motor vehicle” means a motor vehi-
cle, as defined in ORS 801.360, that is sold
or leased in this state for personal, family or
household purposes.

(e) “Seller” means a person that holds a
current, valid vehicle dealer certificate is-
sued under ORS 822.020 or renewed under
ORS 822.040.

(2) A seller may offer to sell or lease a
motor vehicle to a buyer or prospective
buyer under a retail installment contract or
lease agreement that is subject to a lender’s
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agreement to purchase the retail installment
contract or lease agreement into which the
buyer enters.

(3) In any transaction described in sub-
section (2) of this section:

(a) If, within 14 days after a buyer takes
possession of a motor vehicle, a lender does
not agree to purchase a retail installment
contract or lease agreement on the exact
terms that the seller and the buyer negotiate
and the seller does not receive final approval
of funding from the lender, the seller shall
return to the buyer all items of value the
seller received from the buyer as part of the
transaction; and

(b) If the seller has accepted a trade-in
motor vehicle from the buyer, the seller may
not sell or lease the buyer’s trade-in motor
vehicle before the seller receives final ap-
proval of funding from the lender.

(4) In any transaction described in sub-
section (2) of this section, if the buyer has
accepted a motor vehicle from the seller that
is subject to a retail installment contract or
lease agreement, and a lender does not agree
to purchase the retail installment contract
or lease agreement on the exact terms the
seller and the buyer negotiated, the buyer
shall return to the seller all items of value
the buyer received from the seller as part of
the transaction. The seller may charge the
buyer only for amounts that the retail in-
stallment contract or lease agreement pro-
vides in writing that the seller may charge.
The retail installment contract or lease
agreement may provide only for these
amounts:

(a) The fair market value of damage to,
excessive wear and tear on or loss of the
motor vehicle that occurs between the date
the buyer takes possession of the motor ve-
hicle and the date the buyer returns the mo-
tor vehicle to the seller’s custody; and

(b) If, within 14 days after the date on
which the buyer takes possession of the mo-
tor vehicle, the seller sends notice to the
buyer by first class mail or written elec-
tronic communication that a lender has not
agreed to purchase the retail installment
contract or lease agreement, a reasonable
charge per mile for the use of the motor ve-
hicle. The charge may not exceed the rate
per mile allowed under federal law as a de-
duction for federal income tax purposes for
an ordinary and necessary business expense.

(5) If the buyer makes a reasonable at-
tempt to return the vehicle within five days
after the seller sends a notice under subsec-
tion (4)(b) of this section, but the seller is
not available to accept the return, the seller
may not charge the buyer under subsection
(4)(b) of this section.
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(6)(a) Subject to paragraph (b) of this
subsection, a seller has an affirmative de-
fense to a claim or charge of violating sub-
section (3)(a) of this section by showing that
the buyer failed to return the motor vehicle
after the seller sent the notice described in
subsection (4)(b) of this section.

(b) A seller shall retain proof of the date
on which the seller sent to the buyer the
notice described in subsection (4)(b) of this
section. [Formerly 646.877; 2017 c.241 §1]

646A.092 Advertisements for sale or
lease of motor vehicle; exceptions. (1) As
used in this section:

(a) “Advertisement” means any public
notice or announcement of a motor vehicle
for sale or lease.

(b) “Motor vehicle” has the meaning
given that term in ORS 801.360, except that
“motor vehicle” does not include commercial
vehicles, as defined in ORS 801.210, or com-
mercial motor vehicles, as defined in ORS
801.208.

(¢) “Seller” means a person that is en-
gaged in the business of selling or leasing
motor vehicles.

(d) “Trade publication” means a motor
vehicle price guide that is nationally recog-
nized and distributed.

(2) An advertisement for the sale or lease
of a motor vehicle may not claim that a
seller will value property being offered in
ﬁxclllange for payment toward the motor ve-
icle:

(a) At a specific amount;
(b) Within a range of specified amounts;
(c) At a guaranteed minimum amount; or

(d) As a multiple of or an increase in
trade-in allowance.

(3) This section does not apply to an ad-
vertisement for a used motor vehicle that:

(a) References a value cited in a trade
publication that is not published by the seller
and that is readily accessible by the public;

(b) Clearly and conspicuously discloses
the name of the trade publication being ref-
erenced,;

(c) Clearly and conspicuously includes
the following disclaimer in at least 10-point
bold type: “THE VALUE OF USED MOTOR
VEHICLES VARIES WITH MILEAGE, US-
AGE, INCLUDED ACCESSORIES AND
CONDITION. BOOK VALUES SHOULD BE
CONSIDERED ESTIMATES ONLY.”; and

(d) If the publisher of the trade publica-
tion publishes and distributes separate issues
for specific geographic regions, references
the value cited for the geographic region in

Title 50

Page 15

which the motor vehicle is being offered for
sale. [2011 ¢57 §1]

646A.093 Disclosures for handling and
shipping consumer goods required in ad-
vertisements, offers and sales; penalty.
(1) As used in this section:

(a) “Advertise” means to communicate
about a consumer good by newspaper, radio,
television, handbill, placard or other print,
broadcast or electronic medium within this
sta‘%(le for the purpose of selling the consumer
good.

(b) “Consumer goods” means goods that
an individual uses or buys for use primarily
for personal, family or household purposes.

(2) A person that offers for sale, sells or
advertises consumer goods that the person
will ship directly to a consumer in this state
shall clearly disclose during the sales trans-
action the charges, if any, that the consumer
must pay for handling and shipping the con-
sumer goods.

(3) A person that fails to disclose the
handling and shipping charges for consumer
goods in a transaction described in subsec-
tion (2) of this section commits an unlawful
practice under ORS 646.607 that is subject to
enforcement under ORS 646.632. [2013 c.433 §1]

646A.095 Disclosure required when
purchaser of product offered technical
support through information delivery
system. (1) Whenever the purchaser of a
product sold at retail is offered ongoing
technical support or service relating to the
operation or use of the product, and the sup-
port or service is offered exclusively or in
part through an information delivery system,
the product or package of the product shall
contain, in clear view to the purchaser be-
fore the product is opened, a statement dis-
closing that the technical support or service
is provided through an information delivery
system and listing the cost per minute of the
support or service. The manufacturer of the
product is responsible for providing the
statement required under this subsection.

(2) As used in this section:

(a) “Information delivery system” means
any telephone-recorded messages, interactive
program or other information services that
are provided on a pay-per-call basis through
an exclusive telephone number prefix or ser-
vice access code; and

(b) “Manufacturer” means a person who
manufactures a product described in subsec-
tion (1) of this section. When the product is
distributed or sold under a name other than
that of the actual manufacturer of the prod-
uct, the term “manufacturer” includes any
person under whose name the product is dis-
tributed or sold. [Formerly 646.871]
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646A.097 Payment of sales commis-
sions following termination of contract
between sales representative and princi-
pal; definitions; civil action. (1) As used in
this section:

(a) “Commission” means compensation
accruing to a sales representative for pay-
ment by a principal, the rate of which is ex-
pressed as a percentage of the amount of
orders or sales or as a specified amount per
order or per sale.

(b) “Principal” means a person who does
not have a permanent or fixed place of busi-
ness in this state and who:

(A) Manufactures, produces, imports or
distributes a tangible product for wholesale;

(B) Contracts with a sales representative
to solicit orders for the product; and

(C) Compensates the sales representative,
in whole or in part, by commission.

(c) “Sales representative” means a person
who:

(A) Contracts with a principal to solicit
wholesale orders;

(B) Is compensated, in whole or in part,
by commission;

(C) Does not place orders or purchase for
the sales representative’s own account or for
resale; and

(D) Does not sell or take orders for the
sale of products to the ultimate consumer.

(2) When a contract between a sales rep-
resentative and a principal is terminated for
any reason, the principal shall pay the sales
representative all commissions accrued under
the contract to the sales representative
within 14 days after the effective date of the
termination.

(3) A principal who fails to comply with
the provisions of subsection (2) of this sec-
tion is liable to the sales representative in a
civil action for:

(a) All amounts due the sales represen-
tative plus interest on the amount due at the
rate of nine percent per annum until paid;
and

(b) Treble damages, if the failure to com-
ply with the provisions of subsection (2) of
this section is willful.

(4) The court shall award court costs and
attorney fees actually and reasonably in-
curred by the prevailing party in an action
to recover amounts, interest or damages due
under subsection (3) of this section.

(5) A nonresident principal who contracts
with a sales representative to solicit orders
in this state is subject to the jurisdiction of
the courts of this state to the extent speci-
fied in ORS 14.030.
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(6) Any action commenced pursuant to
this section must be commenced in the
county in which the plaintiff resides at the
time the action is commenced or in the
county where the cause of action arose.

(7) Nothing in this section shall invali-
date or restrict any other or any additional
right or remedy available to a sales repre-
sentative, or preclude a sales representative
from seeking to recover in one action all
claims against a principal.

(8) A provision in any contract between
a sales representative and a principal pur-
porting to waive any provision of this sec-
tion, whether by expressed waiver or by a
contract subject to the laws of another state,
shall be void. [Formerly 646.878]

(Going Out of Business Sales)

646A.100 Definitions for ORS 646A.100
to 646A.110. As used in ORS 646A.100 to
646A.110:

(1) “Affiliated business” means a business
or business location that is directly or indi-
rectly controlled by, or under common con-
trol with, the business location listed in a
notice of intent or that has a common own-
ership interest in the merchandise to be sold
at the business location listed in the notice
of intent.

(2)(a) “Going out of business sale” means
a sale or auction advertised or held out to
the public as the disposal of merchandise in
anticipation of cessation of business, includ-
ing but not limited to a sale or auction ad-
vertised or held out to the public as a “going
out of business sale,” a “closing out sale,” a
“quitting business sale,” a “loss of lease
sale,” a “must vacate sale,” a “liquidation
sale,” a “bankruptcy sale,” a “sale to prevent
bankruptcy” or another description that sug-
gests a price reduction in anticipation of the
imminent closure of the business.

(b) “Going out of business sale” does not
include a sale conducted by a bankruptcy
trustee or a court-appointed receiver.

(3) “Merchandise” means goods, wares or
other property or services.

(4) “Notice of intent” means a public no-
tice with the information specified in ORS
646A.104 from a person that intends to con-
duct a going out of business sale.

(5) “Person” has the meaning given that
term in ORS 646.605. [2007 c.820 §1; 2015 ¢.277 §1]

646A.102 Notice of intent to conduct
going out of business sale; display and
filing; exceptions; prohibited activities. (1)
Except as provided in subsection (3) of this
section, a person may not sell, offer for sale
or advertise for sale merchandise at a going
out of business sale unless the person dis-
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plays a notice of intent at the business lo-
cation where the person intends to conduct
the going out of business sale.

(2) A person must display the notice of
intent in a prominent place on the premises
of the business location where the person is
conducting the going out of business sale.

(3) If a person is conducting a going out
of business sale as part of a bankruptcy, re-
ceivership or other court-ordered action, the
person, in lieu of displaying a notice of in-
tent, shall display the court order or judg-
ment that ordered the sale in a prominent
place on the premises of the business lo-
cation where the person is conducting the
going out of business sale.

(4) A person may not:

(a) Conduct a going out of business sale
for more than 90 days from the beginning
date of the sale that is listed on the notice
of intent.

(b) Continue to conduct a going out of
business sale beyond the ending date that is
listed on the notice of intent.

(5) A person who has conducted a going
out of business sale may not conduct another
going out of business sale for a period of one
year after the ending date of the sale that is

listed on the notice of intent. [2007 ¢.820 §2; 2015
c.277 §2]

646A.104 Information required in no-
tice of intent. A notice of intent must in-
clude:

(1) The name, address, telephone number
and signature of the owner of the merchan-
dise that will be sold at the going out of
business sale. If the owner is a corporation,
trust, unincorporated association, partner-
ship or other legal entity, the notice of in-
tent must include the signature and title of
an officer of the entity.

(2) The name, address, telephone number
and signature of the person who will be in
charge of and responsible for conducting the
sale.

(3) The descriptive name, business lo-
cation and beginning and ending dates of the
sale.

(4) The certificate and official stamp of a
notary public who, in accordance with ORS
194.280, acknowledges each of the signatures
described in subsections (1) and (2) of this
section. [2007 c.820 §3; 2015 ¢.277 §3]

646A.106 Circumstances in which go-
ing out of business sale prohibited. A
person may not conduct a going out of busi-
ness sale if a person who has an ownership
interest in the business or in the merchan-
dise to be sold is subject to a court order
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resulting from a civil enforcement action

under ORS 646.608 or 646A.100 to 646A.110.
[2007 ¢.820 §4]

646A.108 Prohibited conduct. (1) A per-
son that intends to conduct a going out of
business sale may not transfer merchandise
from an affiliated business or business lo-
cation to the location of the sale.

(2) A person, after displaying a notice of
intent at a business location where the per-
son intends to conduct a going out of busi-
ness sale, may not buy or order merchandise,
take merchandise on consignment or receive
a transfer of merchandise from an affiliated
business or business location for the purpose
of selling the merchandise at the sale or sell
the merchandise in a going out of business
sale. [2007 c.820 §5; 2015 ¢.277 §4]

646A.110 Applicability of ORS 646A.100
to 646A.110 and 646A.112. (1) ORS 646.608
(1)(ddd), 646A.100 to 646A.110 and 646A.112
apply only to persons who engage in the re-
tail sale of merchandise in the regular course
of their business.

(2) ORS 646.608 (1)(ddd), 646A.100 to
646A.110 and 646A.112 do not apply to public
officials acting within the scope of their du-

ties as public officials. [2007 c.820 §6; 2009 c.170
§2; 2009 ¢.604 §26]

646A.112 Injunction of sham sale; evi-
dence; attorney fees; defense; definitions.
(1) As used in this section:

(a) “Appropriate court” has the meaning
given that term in ORS 646.605.

(b) “Relevant market” means:

(A) A product market that consists of
products or services that a consumer would
regard as interchangeable or substitutable by
reason of the products’ or services’ charac-
teristics, prices and intended use; or

(B) A geographic market that consists of
the area in which the persons concerned are
involved in the supply of a product or service
and in which the conditions of competition
are sufficiently homogenous.

(c) “Sham sale” means a going out of
business sale, as defined in ORS 646A.100,
conducted with the intent to continue the
same or a similar business in the same lo-
cation or at a location within the same rele-
vant market but that is a sale that is
represented as being conducted due to a ces-
sation of business.

(2) A person may bring an action in an
appropriate court to enjoin another person in
the same relevant market from conducting a
sham sale if the person reasonably believes
the other person is conducting a sham sale.
The court may provide such equitable relief
as it deems necessary or proper.
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(3) In an action brought by a person un-
der this section, the court may award rea-
sonable attorney fees to the person.

(4) It is prima facie evidence that a per-
son alleged to be conducting a sham sale has
the intent to continue the same or a similar
business if:

(a) The person regularly receives addi-
tional inventory during the sham sale or,
immediately prior to the sham sale, receives
additional inventory that is not regularly de-
livered;

(b) The sham sale exceeds 90 days; or

(¢) The same or a similar business that
consists of inventory remaining from the
sham sale and that has the same principal
ownership resumes business in the same rel-
evant market within 12 months from the
cessation of the business.

(5) It is an affirmative defense to an ac-
tion brought under this section that, during
an alleged sham sale, the person no longer
needed to go out of business and immediately
canceled the alleged sham sale. [2007 ¢.820 §7]

646A.115 Software prohibited that in-
terferes with sale of admission tickets to
entertainment events; unlawful practice.
(1) As used in this section:

(a) “Admission ticket” means evidence of
a purchaser’s right of entry to a venue or an
entertainment event.

(b) “Entertainment event” means a per-
formance, recreation, amusement, diversion,
spectacle, show or similar event including,
but not limited to, a theatrical or musical
performance, concert, film, game, ride or
sporting event.

(c) “Operator” means a person that owns,
operates or controls a venue or that produces
or promotes an entertainment event, or the
person’s agent or employee.

(d) “Resale” means a sale other than an
operator’s initial sale of an admission ticket
for a venue that is located in or an enter-
tainment event that occurs in this state, ir-
respective of the location in which the sale
occurs or the means by which a reseller so-
licits or advertises the sale or delivers or re-
ceives payment for the admission ticket.

(e) “Reseller” means a person other than
an operator that conducts a resale.

(2) A person may not intentionally sell
or use software, the purpose of which is to
circumvent, thwart, interfere with or evade
a control or measure, including a security
measure or an access control system, that an
operator or reseller establishes or uses to
ensure an equitable distribution, sale or re-
sale of admission tickets for an entertain-
ment event.
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(3) Violation of subsection (2) of this
section is an unlawful practice under ORS
646.608 that is subject to an action under
ORS 646.632 and 646.638. [2009 c.310 §1]

RENTAL AND LEASE AGREEMENTS
(Lease-Purchase Agreements)

646A.120 Definitions for ORS 646A.120
to 646A.134. As used in ORS 646A.120 to
646A.134:

(1) “Advertisement” means a commercial
message in any medium that aids, promotes
or assists, directly or indirectly, a lease-pur-
chase agreement.

(2) “Cash price” means the price at
which the lessor would have sold the prop-
erty to the consumer for cash on the date of
the lease-purchase agreement.

(3) “Consumer” means an individual who
rents personal property under a lease-pur-
chase agreement to be used primarily for
personal, family or household purposes.

(4) “Consummation” means the time a
consumer becomes contractually obligated on
a lease-purchase agreement.

(5) “Lease-purchase agreement” means an
agreement for the use of personal property
by an individual for personal, family or
household purposes, for an initial period of
four months or less, that is automatically
renewable with each payment after the ini-
tial period, but does not obligate or require
the consumer to continue leasing or using
the property beyond the initial period, and
that permits the consumer to become the
owner of the property.

(6) “Lessor” means a person who regu-
larly provides the use of property through
lease-purchase agreements and to whom
lease payments are initially payable on the
face of the lease-purchase agreement.
[Formerly 646.245]

646A.122 Applicability of ORS 646A.120
to 646A.134. (1) Lease-purchase agreements
that comply with ORS 646A.120 to 646A.134
are not governed by laws relating to:

(a) A security interest under ORS chap-
ter 79.

(b) A retail installment contract under
ORS 83.010 to 83.190.

(2) ORS 646A.120 to 646A.134 do not ap-
ply to the following:

(a) Lease-purchase agreements primarily
for business, commercial or agricultural pur-
poses, or those made with governmental
agencies or instrumentalities or with organ-
izations;

(b) A lease of a safe deposit box;

(c) A lease or bailment of personal prop-
erty which is incidental to the lease of real
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property, and which provides that the con-
sumer has no option to purchase the leased
property; or

(d) A lease of a motor vehicle.
646.247]

646A.124 General disclosure require-
ments. (1) The lessor shall disclose to the
consumer the information required by ORS
646A.126. In a transaction involving more
than one lessor, only one lessor need make
the disclosures, but all lessors shall be bound
by the disclosures.

(2) The disclosures shall be made at or
before consummation of the lease-purchase
agreement.

(3) The disclosures shall be made clearly
and conspicuously in writing and a copy of
the lease-purchase agreement shall be pro-
vided to the consumer. The disclosures re-
quired under ORS 646A.126 shall be made on
the face of the contract above the line for
the consumer’s signature.

(4) If a disclosure becomes inaccurate as
the result of any act, occurrence or agree-
ment by the consumer after delivery of the
required disclosures, the resulting inaccu-
racy is not a violation of ORS 646A.120 to
646A.134.

(5) If any portion of the transaction is
conducted in any language other than Eng-
lish, the disclosures required under ORS
646A.120 to 646A.134 shall be in the language
other than English. This subsection does not
apply if any portion of the transaction is
conducted through an interpreter supplied by
the lessee. [Formerly 646.249]

646A.126 Specific disclosure require-
ments. For each lease-purchase agreement,
the lessor shall disclose in the agreement the
following items, as applicable:

(1) Whether the periodic payment is
weekly, monthly or otherwise, the dollar
amount of each payment and the total num-
ber and total dollar amount of all periodic
payments necessary to acquire ownership of
the property;

(2) A statement that the consumer will
not own the property until the consumer has
made the total payment necessary to acquire
ownership;

(3) A statement advising the consumer
whether the consumer is liable for loss or
damage to the property, and, if so, the maxi-
mum amount for which the consumer is lia-

ble;

(4) A Dbrief description of the leased
property, sufficient to identify the property
to the consumer and the lessor, including an
identification number, if applicable, and a
statement indicating whether the property is
new or used. A statement that indicates new

[Formerly
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property is used is not a violation of ORS
646A.120 to 646A.134;

(5) A statement of the cash price of the
property. Where one agreement involves a
lease of two or more items as a set, a state-
ment of the aggregate cash price of all items
shall satisfy this requirement;

(6) The total of initial payments paid or
required at or before consummation of the
agreement or delivery of the property,
whichever is later;

(7) A statement that the total amount of
payments does not include other charges,
such as late payment, default, pickup and
reinstatement fees. Fees listed in this sub-
section shall be disclosed separately in the
agreement;

(8) A statement clearly summarizing the
terms of the consumer’s option to purchase,
including a statement that the consumer has
the right to exercise an early purchase op-
tion, and the price, formula or method for
determining the price at which the property
may be so purchased;

(9) A statement identifying the party re-
sponsible for maintaining or servicing the
property while it is being leased, together
with a description of that responsibility, and
a statement that if any part of a
manufacturer’s express warranty covers the
lease property at the time the consumer ac-
quires ownership of the property, it shall be
transferred to the consumer, if allowed by
the terms of the warranty;

(10) The date of the transaction and the
identities of the lessor and consumer;

(11) A statement that the consumer may
terminate the agreement without penalty by
voluntarily surrendering or returning the
property in good repair, reasonable wear and
tear excepted, upon expiration of any lease
term along with any past due rental pay-
ments; and

(12) Notice of the right to reinstate an
agreement as provided in ORS 646A.120 to
646A.134. [Formerly 646.251]

646A.128 Provisions prohibited in
lease-purchase agreements. A lease-pur-
chase agreement may not contain:

(1) A confession of judgment;
(2) A negotiable instrument;

(3) A security interest or any other claim
of a property interest in any goods except
those goods delivered by the lessor pursuant
to the lease-purchase agreement;

(4) A wage assignment;

(5) A waiver by the consumer of claims
or defenses;

(6) A provision authorizing the lessor or
a person acting on the lessor’s behalf to en-
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ter upon the consumer’s premises without
the permission of the consumer or to commit
any breach of the peace in the repossession
of goods;

(7) A provision requiring the purchase of
insurance or liability damage waiver from
the lessor for property that is the subject of
the lease-purchase agreement;

(8) A provision that mere failure to re-
turn property constitutes probable cause for
a criminal action;

(9) A provision requiring the lessee to
make a payment in addition to regular lease
payments in order to acquire ownership of
the leased property, or a provision requiring
the lessee to make lease payments totaling
more than the dollar amount necessary to
acquire ownership, as disclosed pursuant to
ORS 646A.126;

(10) A provision requiring a late charge
or reinstatement fee unless a periodic pay-
ment is late more than two days on a weekly
agreement, or five days on a monthly agree-
ment;

(11) A late charge or reinstatement fee in
excess of $5; or

(12) More than one late charge or rein-
statement fee on any one periodic payment
regardless of the period of time during which
it remains in default. [Formerly 646.253]

646A.130 Reinstatement of lease-pur-
chase agreement by consumer; receipt
for each payment. (1) A consumer who fails
to make a timely rental payment may rein-
state the agreement, without losing any
rights or options which exist under the
agreement, by the payment of:

(a) All past due rental charges;

(b) If the property has been picked up,
the reasonable costs of pickup and
redelivery; and

(c) Any applicable late fee, within five
days of the renewal date if the consumer
pays monthly, or within two days of the re-
newal date if the consumer pays more fre-
quently than monthly.

(2) In the case of a consumer who has
paid less than two-thirds of the total of pay-
ments necessary to acquire ownership and
where the consumer has returned or volun-
tarily surrendered the property, other than
through judicial process, during the applica-
ble reinstatement period set forth in subsec-
tion (1) of this section, the consumer may
reinstate the agreement during a period of
not less than 21 days after the date of the
return of the property.

(3) In the case of a consumer who has
paid two-thirds or more of the total of pay-
ments necessary to acquire ownership, and
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where the consumer has returned or volun-
tarily surrendered the property, other than
through judicial process, during the applica-
ble period set forth in subsection (1) of this
section, the consumer may reinstate the
agreement during a period of not less than
30 days after the date of the return of the
property.

(4) Nothing in this section shall prevent
a lessor from attempting to repossess prop-
erty during the reinstatement period, but
such a repossession shall not affect the
consumer’s right to reinstate. Upon rein-
statement, the lessor shall provide the con-
sumer with the same property or substitute
property of comparable quality and condition.

(5) A lessor shall provide the consumer
with a written receipt for each payment

made by cash or money order. [Formerly
646.255]

646A.132 Renegotiation or extension
of lease-purchase agreement. (1) A rene-
gotiation shall occur when an existing lease-
purchase agreement is satisfied and replaced
by a new agreement undertaken by the same
lessor and consumer. A renegotiation shall
be considered a new agreement requiring
new disclosures. A renegotiation shall not
include:

(a) The addition or return of property in
a multiple item agreement or the substi-
tution of the lease property, if in either case
the average payment allocable to a payment
period is not changed by more than 10 per-
cent;

(b) A deferral or extension of one or
more periodic payments, or portions of a pe-
riodic payment;

(¢) A reduction in charges in the lease
or agreement; and

(d) A lease or agreement involved in a
court proceeding.

(2) No disclosures are required for any

extension of a lease-purchase agreement.
[Formerly 646.257]

646A.134 Disclosures required in ad-
vertisement for lease-purchase agree-
ments. (1) If an advertisement for a
lease-purchase agreement refers to or states
the dollar amount of any payment and the
right to acquire ownership for any one spe-
cific item, the advertisement shall also
clearly and conspicuously state the following
items, as applicable:

(a) That the transaction advertised is a
lease-purchase agreement;

(b) The total of payments necessary to
acquire ownership; and

(¢) That the consumer acquires no own-
ership rights if the total amount necessary
to acquire ownership is not paid.
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(2) Any owner or personnel of any me-
dium in which an advertisement appears or
through which it is disseminated shall not be
liable under this section.

(3) The provisions of subsection (1) of
this section shall not apply to an advertise-
ment which does not refer to or state the
amount of any payment, or which is pub-
lished in the yellow pages of a telephone di-
rectory or in any similar directory of
business.

(4) Every item displayed or offered under
a lease-purchase agreement shall have
clearly and conspicuously indicated in Arabic
numerals, so as to be readable and under-
standable by visual inspection, each of the
following stamped upon or affixed to the
item:

(a) The cash price of the item,;

(b) The amount of the periodic payment;
and

(¢) The total number of periodic pay-

ments required for ownership. [Formerly
646.259]

(Collision Damage Waivers
in Vehicle Rentals)

646A.140 Definitions for ORS 646A.140
and 646A.142. As used in this section and
ORS 646A.142:

(1) “Authorized driver” means:
(a) The person renting the vehicle;

(b) The spouse of the person renting the
vehicle, if the spouse is a licensed driver and
meets any minimum age requirements con-
tained in the rental agreement;

(c) The employer or coworker of the per-
son renting the vehicle if the employer or
coworker is engaged in a business activity
with the person renting the vehicle and the
employer or coworker meets any minimum
age requirements contained in the rental
agreement;

(d) Any person driving the vehicle during
an emergency; and

(e) Any person expressly listed by the
rental company on the rental agreement as
an authorized driver.

(2) “Collision damage waiver” means an
agreement between the renter and the rental
company in which the company waives its
right to impose a financial obligation on the
renter or authorized driver if the vehicle is
returned with physical damage.

(3) “Damage” means any damage or loss
to the rented vehicle, including loss of use
and any costs and expenses incident to the
damage or loss.
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(4) “Private passenger automobile” or
“vehicle” means a motor vehicle designed
primarily for transportation of persons.

(5) “Rental agreement” means any writ-
ten agreement setting forth the terms and
conditions governing the use of a private
passenger automobile provided by a rental
company.

(6) “Rental company” means any person
engaged in the business of renting private
passenger automobiles to the public.

(7) “Renter” means any person or organ-
ization obtaining the use of a private pas-
senger automobile from a rental company

under the terms of a rental agreement.
[Formerly 646.857]

646A.142 Rental vehicle collision dam-
age waiver notice. (1) Every auto rental
company doing business in the State of Ore-
gon that offers collision damage waivers
shall post a sign approved by the Department
of Consumer and Business Services which
states “OUR CONTRACTS OFFER OP-
TIONAL COLLISION DAMAGE WAIVERS
AT AN ADDITIONAL COST.”

(2)(a) No rental company shall sell or of-
fer to sell to a renter a collision damage
waiver as part of a rental agreement unless
the renter is provided the following written
notice in at least 10-point type:

NOTICE: Our contracts offer, for an addi-
tional charge, a collision damage waiver to
cover your responsibility for damage to the
vehicle. Before deciding whether or not to
purchase the collision damage waiver, you
may wish to determine whether your own
vehicle insurance affords you coverage for
damage to the rental vehicle and the amount
of the deductible under your own insurance
coverage. The purchase of this collision
damage waiver is not mandatory and may be
waived.

(b) The notice required by this subsection
shall either appear at the top of the rental
agreement or shall be on a separate piece of

paper attached to the top of the agreement.
[Formerly 646.859]

SERVICE CONTRACTS

646A.150 Applicability of ORS 646A.150
to 646A.172. (1) ORS 646A.150 to 646A.172:

(a) Create a legal framework within
which service contracts may be sold in this
state;

(b) Encourage innovation in the market-
ing and development of more economical and
effective means of providing services under
service contracts, while placing the risk of
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innovation on the obligors rather than on
consumers; and

(¢) Permit and encourage fair and effec-
tive competition among different systems of
providing and paying for service contracts.

(2) ORS 646A.150 to 646A.172 do not ap-
ply to:
(a) Warranties; or

(b) Maintenance agreements.
646.263]

646A.152 Definitions for ORS 646A.150
to 646A.172. As used in ORS 646A.150 to
646A.172:

(1) “Maintenance agreement” means a
contract of limited duration that provides for
scheduled maintenance only.

(2)(a) “Obligor” means a person that is
contractually obligated to the service con-
tract holder to provide service under a ser-
vice contract.

(b) “Obligor” does not include a person
that has a home services contractor license,
as described in ORS 701.501, and offers or
provides services under a home service
agreement, as defined in ORS 731.164.

(3) “Person” means an individual, part-
nership, corporation, incorporated or unin-
corporated association, joint stock company,
reciprocal, syndicate or any similar entity or
combination of entities acting in concert.

(4) “Service contract” is a contract de-
scribed in ORS 646A.154.

(5) “Service contract holder” or “contract
holder” means a person that purchases or
holds a service contract.

(6) “Service contract seller” means a
person that markets, sells or offers to sell a
service contract.

[Formerly

(7) “Warranty” means a warranty that a
person that manufactures, imports or sells
property or services makes without charge,
that is not negotiated or separated from the
sale of the product and is incidental to the
sale of the product, and that guarantees in-
demnity for defective parts, mechanical or
electrical breakdown, labor or other remedial
measures, such as repair or replacement of

the property or repetition of services.
[Formerly 646.265; 2013 ¢.527 §1]

646A.154 Service contract defined;
registration; proof of financial stability;
bond; action; rules; applicability of In-
surance Code. (1)(a) For the purposes of this
section, a service contract is a contract or
agreement to perform or indemnify for a
specific duration the repair, replacement or
maintenance of property for operational or
structural failure that results from a defect
in materials, workmanship or normal wear
and tear, with or without an additional inci-
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dental provision to pay indemnity under lim-
ited circumstances, including but not limited
to rental and emergency road service. A ser-
vice contract may also provide for:

(A) Repairing, replacing or maintaining
property for damage that results from light-
ning, power surges or accidental damage
from handling;

(B) Repairing or replacing tires or wheels
on a motor vehicle damaged as a result of
contacting a road hazard;

(C) Removing dents, dings, creases or
other damage on a motor vehicle that a
process of paintless dent removal can repair
without affecting an existing paint finish or
replacing vehicle body panels, sanding, bond-
ing or repainting;

(D) Repairing chips or cracks in motor
vehicle windshields or replacing motor vehi-
cle windshields because of damage that re-
sults from road hazards;

(E) Replacing motor vehicle keys or key
fobs that become inoperable or that are lost
or stolen;

(F) Paying specified incidental costs that
result from the failure of a vehicle protection
product, as defined in ORS 646A.430, to per-
form according to the specifications for the
vehicle protection product; and

(G) Other services the Director of the
Department of Consumer and Business Ser-
vices specifies by rule, to the extent that the
services are similar to services described in
this paragraph.

(b) For the purposes of this section, a
service contract does not include coverage
for repairing damage to or replacing compo-
nents of a motor vehicle’s interior or exterior
paint or finish unless the service contract
provides the services described in this para-
graph in connection with the sale of a vehi-
cle protection product, as defined in ORS
646A.430.

(¢c) Consideration for a service contract
must be stated separately from the price of
the consumer product.

(d) For purposes of this section, a service
contract does not include insurance policies
that insurers issue under the Insurance Code
or maintenance agreements.

(2) An obligor may not issue, sell or offer
for sale a service contract in this state un-
less the obligor has complied with the pro-
visions of this section and ORS 646A.156 and
646A.158.

(8) All obligors of service contracts is-
sued, sold or covering property located in
this state shall file a registration with the
Department of Consumer and Business Ser-
vices on a form, at a fee and at a frequency
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that the director specifies under ORS

646A.168.

(4) An obligor shall keep accurate ac-
counts, books and records concerning trans-
actions that involve service contracts.

(5) Except as provided in subsection (6)
of this section, to ensure the faithful per-
formance of an obligor’s obligations to the
obligor’s contract holders, each obligor shall
provide the director with one of the follow-
ing as proof of financial stability:

(a) A copy of the obligor’s most recent
Form 10-K that the obligor or the obligor’s
parent company, if the obligor consolidates
financial statements with a parent company,
filed with the Securities and Exchange Com-
mission. A Form 10-K that the obligor or the
obligor’s parent company filed within the last
calendar year must show that the obligor or
the obligor’s parent company has a net worth
of at least $100 million. If the obligor’s par-
ent company files the Form 10-K to meet the
obligor’s financial stability requirement, the
parent company shall agree to guarantee the
obligations the obligor has in service con-
tracts the obligor sells in this state.

(b) Evidence of a reimbursement insur-
ance policy described in ORS 742.390 that an
authorized insurer issues to the obligor and
thﬁt insures all service contracts the obligor
sells.

(6)(a) An obligor of a home service
agreement as defined in ORS 731.164 shall
file with the director a surety bond executed
to the State of Oregon in the sum of $25,000.
The surety bond must be issued by a surety
company authorized to do business in this
state. An obligor of a home service agree-
ment does not need to file proof of financial
stability under subsection (5) of this section.

(b) The surety bond described in para-
graph (a) of this subsection must be issued
on the condition that the obligor comply
with all provisions of ORS 646A.150 to
646A.172 and fully perform on all contracts
or agreements into which the obligor enters.

(c) The surety bond must be continuous
until canceled and must remain in full force
and unimpaired at all times to comply with
this section. The surety shall give the direc-
tor at least 30 days’ written notice by regis-
tered or certified mail before the surety
cancels or terminates the surety’s liability
under the bond.

(d) Any person who suffers damage as a
result of a violation of any provision of ORS
646A.150 to 646A.172 or any rule the director
adopts pursuant to ORS 646A.150 to 646A.172
has a right of action under the bond. The
state or a person with a right of action may
bring an action under the bond by filing a
complaint in a court of competent jurisdic-
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tion not later than one year after the surety
bond is canceled or terminated. The court
may award the prevailing plaintiff reasonable

attorney fees and costs in an action under
the bond.

(e) The aggregate liability of the surety
may not exceed the principal sum of the
bond.

(7) Filing requirements are as follows:

(a) The obligor shall file with the direc-
tor proof of financial stability or a surety
bond as required by subsection (5) or (6) of
this section.

(b) The director by rule may specify the
procedure for filing the proof of financial
stability or the surety bond.

(c) A person may not file or cause to be
filed with the director any article, certificate,
report, statement, application or any other
information required or permitted to be filed
under this subsection that the person knows
is false or misleading in any material re-
spect.

(8) Service contract sellers and em-
ployees of service contract sellers that mar-
ket, sell or offer to sell service contracts for
obligors who comply with this section and
ORS 646A.156 and 646A.158 are exempt from
the requirements of the Insurance Code in-
cluding, but not limited to, the requirement
to belong to the Oregon Insurance Guaranty
Association.

(9) Obligors that comply with ORS
646A.156 and 646A.158 do not need to comply
with the Insurance Code including, but not
limited to, the requirement to belong to the
Oregon Insurance Guaranty Association.

(10) If a service contract seller is not the
same person as the obligor under the service
contract, the service contract seller shall re-
mit the agreed-upon consumer purchase price
of the service contract to the obligor within
30 days after selling the service contract or
in accordance with terms and conditions to
which the service contract seller and obligor
agree in writing. [Formerly 646.267; 2013 c.527 §2

646A.156 Required contents of service
contracts. A service contract issued, sold or
offered for sale in this state shall meet the
following requirements:

(1) The service contract shall be written
in clear, understandable language.

(2) The service contract shall identify the
obligor and the service contract seller.

(3) If prior approval of repair work is re-
quired, the service contract shall state the
procedure for obtaining prior approval and
for making a claim, including a toll-free
telephone number for claim service and a
procedure for obtaining reimbursement for
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emergency repairs performed outside of
normal business hours.

(4) The service contract shall conspicu-
ously state the existence of any deductible
amount.

(5) The service contract shall specify the
merchandise covered, services to be provided
and any limitations, exceptions or exclusions.

(6) The service contract shall state any
terms, restrictions or conditions governing
the transferability of the service contract by
the service contract holder.

(7) The service contract shall state the
terms, restrictions or conditions governing
termination of the service contract by the
service contract holder. [Formerly 646.269]

646A.158 Prohibited conduct. (1) A ser-
vice contract seller or obligor shall not in a
misleading or deceptive manner use in its
name, contracts or literature, the words in-
surance, casualty, guaranty, surety, mutual
or any other words descriptive of the insur-
ance, casualty, guaranty, surety or mutual
business.

(2) In the offer or sale of any service
contract, a person may not:

(a) Make, issue, circulate or cause to be
made, issued or circulated, any estimate, il-
lustration, circular or statement misrepre-
senting the terms of any service contract
sold or to be sold or the benefits or advan-
tages therein.

(b) Employ any device, scheme or artifice
to defraud.

(c) Obtain money or property by means
of any untrue statement of a material fact or
any omission to state a material fact neces-
sary in order to make the statement made, in
light of the circumstances under which it
was made, not misleading.

(d) Engage in any other transaction,
practice or course of business which operates
as a fraud or deceit upon the service con-
tract holder.

(3) In providing required services under
a service contract, a person may not:

(a) Fail to acknowledge and act within a
reasonable time upon communications re-
questing services under a service contract.
Unless the service contract provides other-
wise, a person shall be deemed to have acted
within a reasonable time if the person re-
sponds to a communication received from a
service contract holder within 30 days of re-
ceipt of the communication.

(b) Fail to act in good faith in reviewing
a request for services under a service con-
tract and advising the service contract
holder whether the request is covered under
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the terms and conditions of the service con-
tract.

(c) Fail to act in good faith in providing
covered services under a service contract.
[Formerly 646.271]

646A.160 Service contract obligor as
agent of insurer; indemnification or
subrogation rights of insurer. (1) An
obligor is considered to be the agent of the
insurer that issued the reimbursement insur-
ance policy. If a service contract seller acts
as an obligor and enlists other service con-
tract sellers, the service contract seller act-
ing as the obligor shall notify the insurer of
the existence and identities of the other ser-
vice contract sellers.

(2) An insurer that issues a reimburse-
ment insurance policy may seek indemnifica-
tion or subrogation against a service
contract seller if the issuer pays or is obli-
gated to pay the service contract holder
sums that the service contract seller was
obligated to pay pursuant to the provisions
of the service contract or under a contrac-
tual agreement. [Formerly 646.273]

646A.162 Investigation of violations;
inspection of records; subpoenas; discon-
tinue or desist order; civil penalties. (1)
The Director of the Department of Consumer
and Business Services may, upon a reason-
able belief that a violation of ORS 646A.154,
646A.156 or 646A.158 has occurred, make
necessary public and private investigations
within or without this state to determine
whether any person has violated those pro-
visions.

(2) In connection with any investigation
conducted pursuant to subsection (1) of this
section, a service contract seller or obligor,
upon written request of the director, shall
make available to the director its service
contract records for inspection and copying.
The records that must be made available in
accordance with this section shall be only
those records necessary to enable the direc-
tor to reasonably determine compliance with
ORS 646A.154, 646A.156 and 646A.158.

(3) For the purpose of an investigation or
proceeding under subsection (1) of this sec-
tion, the director may administer oaths and
affirmations, subpoena witnesses, compel
their attendance, take evidence and require
the production of books, papers, correspond-
ence, memoranda, agreements or other docu-
ments or records that are relevant or
material to the inquiry. Each witness who
appears before the director under a subpoena
shall receive the fees and mileage provided
for witnesses in ORS 44.415 (2).

(4) If a person fails to comply with a
subpoena issued under subsection (3) of this
section, or a party or witness refuses to tes-
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tify on any matters, the judge of the circuit
court for any county, on the application of
the director, shall compel obedience by pro-
ceedings for contempt as in the case of diso-
bedience of the requirements of a subpoena
issued from such court or a refusal to testify
therein.

(5) The director may, upon a reasonable
belief that a person is or is about to be in
violation of ORS 646A.154, 646A.156 or
646A.158, issue an order, directed to the per-
son, to discontinue or desist from the vio-
lation or threatened violation. The copy of
the order forwarded to the person involved
shall set forth a statement of the specific
charges and the fact that the person may re-
quest a hearing within 20 days of the date
of mailing. Where a hearing is requested, the
director shall set a date for the hearing to
be held within 30 days after receipt of the
request, and shall give the person involved
written notice of the hearing date at least
seven days prior thereto. The person re-
questing the hearing must establish to the
satisfaction of the director that the order
should not be complied with. The order shall
become final 20 days after the date of mail-
ing unless within the 20-day period the per-
son to whom it is directed files with the
director a written request for a hearing. To
the extent applicable and not inconsistent
with the foregoing, the provisions of ORS
chapter 183 shall govern the hearing proce-
dure and any judicial review thereof. Where
the hearing has been requested, the
director’s order shall become final at such
time as the right to further hearing or re-
view has expired or been exhausted.

(6) A person who is found to have vio-
lated ORS 646A.154, 646A.156 or 646A.158
may be ordered to pay to the General Fund
a civil penalty in an amount determined by
the director of not more than:

(a) $2,000 for the first violation.
(b) $5,000 for the second violation.
(c) $10,000 for any subsequent violation.

(7) For purposes of this section, a vio-
lation consists of a single course of conduct
which is determined by the director to be
untrue or misleading. [Formerly 646.275]

646A.164 Complaints and investi-
gations confidential; exceptions. (1) Ex-
cept as provided in subsection (3) of this
section, a complaint made to the director
against any person regulated by ORS
646A.150 to 646A.172, 742.390 and 742.392,
and the record thereof, shall be confidential,
and shall not be disclosed or available for
public inspection or review. No such com-
plaint, or the record thereof, shall be used in
any action, suit or proceeding except to the
extent it is essential to the prosecution of
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apparent violations of ORS 646A.150 to
646A.172, 742.390 and 742.392.

(2) Except as provided in subsection (3)
of this section, data gathered pursuant to
any investigation by the director shall be
confidential, and shall not be disclosed or
available for public inspection or review. The
data shall not be used in any action, suit or
proceeding except to the extent it is essential
in the investigation or prosecution of appar-
ent violations of ORS 646A.150 to 646A.172,
742.390 and 742.392.

(3) Notwithstanding subsections (1) and
(2) of this section, the director may disclose
any complaint and any data gathered pursu-
ant to ORS 646A.150 to 646A.172, 742.390 and
742.392 to any state, federal or local enforce-
ment agency. The recipient agency may use
the complaint and data for any official pur-
pose, including the civil enforcement of laws

subject to the agency jurisdiction. [Formerly
646.277]

646A.166 Refusal to continue or sus-
pension or revocation of registration. The
Director of the Department of Consumer and
Business Services may refuse to continue or
may suspend or revoke an obligor’s registra-
tion if the director finds after a hearing that:

(1) The obligor has intentionally engaged
in a pattern or practice of failing to comply
with any lawful order of the director relating
to a prior violation of ORS 646A.158 (3)(c).

(2) The obligor fails to meet or maintain
the financial stability requirements set forth
in ORS 646A.154. [Formerly 646.279]

646A.168 Assessment fee; rules; pur-
pose; registration fee. (1) Each obligor that
issues a service contract to a resident of this
state shall pay an assessment not to exceed
$1,000 to the Director of the Department of
Consumer and Business Services for the pur-
pose of supporting the legislatively author-
ized budget of the department for
administering ORS 646A.150 to 646A.172,
742.390 and 742.392. The director shall deter-
mine by rule the basis of assessment, the
amount or rate of assessment and when as-
sessments shall be paid.

(2) The fee prescribed by the director for
registration under ORS 646A.154 shall not

exceed $200 per obligor per year. [Formerly
646.281]

646A.170 Remedies not exclusive. The
application of any remedy under any pro-
vision of ORS 646A.150 to 646A.172, 742.390
and 742.392 shall not preclude the applica-
tion of any other remedy under ORS
646A.150 to 646A.172, 742.390 and 742.392 or
any other provision of law. The application
of any remedy under any provision of law
shall not preclude the application of any
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remedy under ORS 646A.150 to 646A.172,
742.390 and 742.392. [Formerly 646.283]

646A.172 Rules; exemption of certain
obligors. (1) The Director of the Department
of Consumer and Business Services may
adopt rules necessary to implement ORS
646A.150 to 646A.172.

(2) The director may by rule exempt cer-
tain obligors or service contract sellers or
specific classes of service contracts that are
not otherwise exempt under ORS 646A.150
(2) from any provision of ORS 646A.150 to
646A.172, 742.390 and 742.392. The director
may include in the rules substitute require-
ments on a finding that a particular pro-
vision of ORS 646A.150 to 646A.172, 742.390
and 742.392 is not necessary for the pro-
tection of the public or that the substitute
requirement is reasonably certain to provide

equivalent protection to the public. [Formerly
646.285]

CREDIT AND PURCHASING
(Credit and Debit Card Receipts)

646A.200 Definitions for ORS 646A.202
and 646A.204. As used in ORS 646A.202 and
646A.204:

(1) “Credit card” has the meaning given
that term in ORS 646A.212.

(2) “Debit card” has the meaning given
“debit instrument” in 15 TU.S.C. 1693n.
[Formerly 646.886]

646A.202 Payment processing systems.
A person may not sell, lease or rent a pay-
ment processing system that provides a cus-
tomer receipt that shows more information
about a customer than the customer’s name
and five digits of the customer’s credit or
debit card number. [Formerly 646.887]

646A.204 Customer information. (1) In
a credit or debit card transaction with a
customer, a person may not create a cus-
tomer receipt that shows more information
about a customer than the customer’s name
and five digits of the customer’s credit or
debit card number.

(2) A person that creates or retains a
copy of a receipt containing more informa-
tion about a customer than the customer’s
name and five digits of the customer’s credit
or debit card number shall shred, incinerate
or otherwise destroy the copy on or before
the sooner of:

(a) The date the image of the copy is
transferred onto microfilm or microfiche; or

(b) Thirty-six months after the date of the

transaction that created the copy. [Formerly
646.888]

Title 50

Page 26

646A.206 Rules. The Attorney General
may adopt rules under ORS chapter 183 to
carry out the provisions of ORS 646A.200,
646A.202 and 646A.204. [Formerly 646.889]

(Numbers, Expiration Dates
or Personal Information in
Credit or Debit Card Transactions)

646A.210 Requiring credit card num-
ber as condition for accepting check or
share draft prohibited; exceptions. (1) A
person shall not require as a condition of
acceptance of a check or share draft, or as
a means of identification, that the person
presenting the check or share draft provide
a credit card number or expiration date, or
both, unless the credit is issued by the per-
son requiring the information.

(2) Subsection (1) of this section shall not
prohibit a person from:

(a) Requesting a person presenting a
check or share draft to display a credit card
as indicia of creditworthiness and financial
responsibility or as a source of additional
identification;

(b) Recording the type of credit card and
the issuer of the credit card displayed by the
person under paragraph (a) of this subsec-
tion;

(c) Requesting or receiving a credit card
number or expiration date, or both, and re-
cording the number or date, or both, in lieu
of a security deposit to assure payment in
event of default, loss, damage or other oc-
currence;

(d) Recording a credit card number or
expiration date, or both, as a condition for
acceptance of a check or share draft where
the card issuer guarantees checks or share
drafts presented by the cardholder upon the
condition that the person to whom the check
is presented records the card number or ex-
piration date, or both, on the check or share
draft;

(e) Requesting and recording the name,
address, motor vehicle operator license num-
ber or state identification card number and
telephone number of a person offering pay-
ment by check; or

(f) Verifying the signature, name and ex-
piration date on a credit card.

(3) This section does not require accept-
ance of a check or share draft whether or
not a credit card is presented.

(4) For purposes of this section, “person”
means any individual, corporation, partner-
ship or association. [Formerly 646.892]
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646A.212 “Credit card” defined. As
used in ORS 646A.210 and 646A.214, “credit
card” has the meaning given that term under
the federal Consumer Credit Protection Act

(P.L. 90-321, 82 Stat. 146, 15 U.S.C. 1602).
[Formerly 646.893]

646A.214 Verification of identity in
credit or debit card transactions. (1) A
merchant that accepts a credit card or debit
card for a transaction may require that the
credit card or debit card holder provide per-
sonal information, other than the personal
information that appears on the face of the
credit card or debit card, for the purposes of
verification of the card holder’s identity. The
merchant may not write the information on
}:‘he credit card or debit card transaction
orm.

(2) This section may not be construed to
prevent a merchant from requesting and
keeping in written form information neces-
sary for shipping, delivery or installation of
purchased goods or services, or for warranty
when the information is provided voluntarily
by a credit card or debit card holder.

(3) Any provision in a contract between
a merchant and a credit card or debit card
issuer, financial institution or other person
that prohibits the merchant from verifying
the identity of a person who presents a credit
card or debit card in payment for goods or
services by requiring or requesting identifi-
cation is contrary to public policy and void.

(4) Nothing in this section may be con-
strued to:

(a) Compel a merchant to verify the
identity of a person who presents a credit
card or debit card in payment for goods or
services; or

(b) Interfere with the ability of a mer-
chant to make and enforce policies regarding
verification of the identity of a person who
presents a credit card or debit card in pay-
ment for goods or services.

(5) As used in this section, “merchant”
means a person who, in the ordinary course
of that person’s business, permits persons to
present credit cards or debit cards in pay-
ment for goods or services. [Formerly 646.894]

(Credit and Charge Card Solicitation
Disclosure Requirements)

646A.220 Credit card solicitation; re-
quired disclosure; definitions. (1) Every
solicitation for the issuance of a credit card
shall disclose the following information con-
cerning the credit card account:

(a) The annual percentage rate or rates
applicable to the credit card account. If the
rate or rates are variable, the solicitation
shall disclose that fact and shall further dis-
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close either the rate or rates on a specified
date or the index from which the rate or
rates are determined.

(b) Any minimum, fixed, transaction, ac-
tivity or similar charge that could be im-
posed in connection with any use of the
credit card.

(¢) Any annual or periodic membership
or participation fee that may be imposed for
the availability, issuance or renewal of the
credit card.

(d) Whether or not any time period is
provided within which any credit extended
through the use of the credit card may be
repaid without incurring a finance charge,
and a description of any such time period.

(2) As used in this section:

(a) “Card issuer,” “credit card,” “credit,”
“annual percentage rate” and “finance
charge” have the meanings given those terms
under the federal Consumer Credit Pro-
tection Act (P.L. 90-321, 82 Stat. 146, 15
U.S.C. 1601).

(b) “Reasonable time” means the period
beginning at the time of publication of a
magazine, newspaper or other publication
and ending at the time of the next publica-
tion of the magazine, newspaper or other
publication, but in no case shall the period
exceed 90 days following the date of publica-
tion.

(c) “Solicitation” means printed material
primarily offering to issue a credit card in-
cluding printed material mailed directly to a
person by name that contains an application
for or an offer to issue a credit card in the
person’s name, application materials avail-
able at the credit card issuer’s place of busi-
ness or other locations or application
materials, printed advertisements or other
printed information or materials contained in
a magazine, newspaper or other publication
which shall be considered current at the
time of publication and for a reasonable time
thereafter. “Solicitation” does not include
material which only refers to credit cards as
one of the services provided by the issuer nor
does it include offers made by radio or tele-
vision or through a catalog. “Solicitation”
does not include an incidental reference to a

credit card in the printed material. [Formerly
646.895]

646A.222 Charge card solicitation; re-
quired disclosure; definitions. (1) A charge
card solicitation shall disclose clearly and
conspicuously the annual fees and other
charges, if any, applicable to the issuance or
use of the charge card.

(2) As used in this section:

(a) “Charge card” means any card, plate
or other credit device under which the issuer
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of the charge card extends credit to the card
holder that is not subject to a finance charge
and the card holder does not have automatic
access to credit repayable in installments.

(b) “Reasonable time” means the period
beginning at the time of publication of a
magazine, newspaper or other publication
and ending at the time of the next publica-
tion of the magazine, newspaper or other
publication, but in no case shall the period
exceed 90 days following the date of publica-
tion.

(c) “Solicitation” means printed material
primarily offering to issue a charge card in-
cluding printed material mailed directly to a
person by name that contains an application
for or an offer to issue a charge card in the
person’s name, application materials avail-
able at the charge card issuer’s place of
business or other locations or application
materials, printed advertisements or other
printed information or materials contained in
a magazine, newspaper or other publication
which shall be considered current at the
time of publication and for a reasonable time
thereafter. “Solicitation” does not include
material which only refers to charge cards
as one of the services provided by the issuer
nor does it include offers made by radio or
television or through a catalog.
“Solicitation” does not include an incidental
reference to a charge card in the printed
material. [Formerly 646.897]

(Enforcement)

646A.230 Action by Attorney General
or district attorney; civil and criminal
penalties. (1)(a) The Attorney General or a
district attorney may bring an action in the
name of the state against a person to re-
strain and prevent a violation of ORS
646A.202, 646A.204, 646A.220 or 646A.222.

(b) The Attorney General or a district
attorney may in the name of the state seek
and obtain a civil penalty from a person that
violates an order or injunction issued pursu-
ant to this subsection.

(2)(a) A person that violates an order or
injunction issued pursuant to subsection (1)
of this section shall forfeit and pay a civil
penalty of not more than $1,000 per violation.
The circuit court issuing the order or in-
junction retains jurisdiction of the action to
consider a request for a civil penalty.

(b) In an action that a prosecuting attor-
ney brings under this section, the court may
award the prevailing party, in addition to
any other relief provided by law, reasonable
attorney fees at trial and on appeal.

(3) A person that willfully and inten-
tionally violates a provision of ORS 646A.220
to 646A.230 commits a Class B misdemeanor.
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Violation of an order or injunction issued
under subsection (1) of this section consti-
tutes prima facie proof of a violation of a

provision of ORS 646A.220 to 646A.230.
[Formerly 646.899; 2017 c.141 §5]

646A.232 Effect of compliance with
federal law. A person who is in compliance
with the requirements of the Fair Credit and
Charge Card Disclosure Act, (Public Law
100-583), shall also be considered in compli-
ance with the requirements of ORS 646A.220
and 646A.222. [Formerly 646.901]

(Extension of Credit)

646A.240 Treatment of child support
obligations by creditor in applications for
extensions of credit. In evaluating applica-
tions for extensions of credit, a creditor may
not:

(1) Treat an applicant’s obligation to pay
child support more adversely than the credi-
tor treats or would treat another obligation
for the same amount, terms and duration as
the child support obligation; or

(2) Deny an application solely because
the applicant used the applicant’s business
address instead of the applicant’s residential
address if a law of this state or a local gov-
ernment ordinance permits the applicant to
use a business address in lieu of a residential
address. [Formerly 646.861; 2009 ¢.183 §1]

646A.242 “Creditor” defined. As used in
ORS 646A.240 to 646A.244, “creditor” means
a person who, in the ordinary course of the
person’s business, regularly permits debtors
to defer payment of their debts, or to incur
debt and defer the payment thereof, and in
either case, to pay the same with a finance

charge or in more than four installments.
[Formerly 646.863]

646A.244 Cause of action for violation
of ORS 646A.240; injunction; attorney
fees; defenses. (1) Except as provided in
subsection (2) of this section, a person who
is adversely affected by a creditor’s violation
of ORS 646A.240 shall have a cause of action
to recover compensatory damages against the
creditor and may also apply to a court for an
injunction to prevent the creditor’s further
violation of ORS 646A.240. If the damages
are awarded, or an injunction granted, the
person shall be entitled to reasonable attor-
ney fees at trial and on appeal, as determined
by the court in addition to costs and neces-
sary disbursements.

(2) A creditor shall have no liability for
compensatory damages, attorney fees or oth-
erwise and no injunction shall issue:

(a) Where the creditor shows by a pre-
ponderance of evidence that the violation
was not intentional and resulted from a bona
fide error notwithstanding the maintenance
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of procedures reasonably adopted to avoid
any such error; or

(b) Where in violating ORS 646A.240, the
creditor shows by a preponderance of evi-
dence that it acted in good faith, in con-
formity with any statute, law, ordinance,
rule, regulation, administrative interpreta-
tion or judicial determination then applicable
to the transaction in question. [Formerly
646.865]

646A.250 [Formerly 646.380; repealed by 2009 c.604
§27]

646A.252 [Formerly 646.382; repealed by 2009 c.604
§27]

646A.254 [Formerly 646.384; repealed by 2009 c.604
§27]

646A.256 [Formerly 646.386; repealed by 2009 c.604
§27]

646A.258 [Formerly 646.388; repealed by 2009 c.604
§27]

646A.260 [Formerly 646.390; repealed by 2009 c.604
§27]

646A.262 [Formerly 646.392; repealed by 2009 c.604
§27]

646A.264 [Formerly 646.394; repealed by 2009 c.604
§27]

646A.266 [Formerly 646.396; repealed by 2009 c.604
§27]

646A.268 [Formerly 646.397; repealed by 2009 c.604
§27]

646A.270 [Formerly 646.398; repealed by 2009 c.604
§27]

(Gift Cards)

646A.274 Definitions for ORS 646A.276
and 646A.278. As used in ORS 646A.276 and
646A.278:

(1)(a) “Gift card” means a prefunded re-
cord evidencing a promise that the issuer
will provide goods or services to the owner
of the record in the amount shown in the
record.

(b) “Gift card” does not mean prepaid
telephone calling cards, prepaid commercial
mobile radio services as defined in 47 C.F.R.
20.3, any gift card usable with more than one
seller of goods or services or prepaid trans-
portation cards.

(2) “Prepaid transportation card” means
any prefunded record evidencing a promise
that one or more units of state or local gov-
ernment of any state will provide to the
owner or holder of the record, in the amount
shown in the record, transportation services
that may include but are not limited to the
use of a transit system, road or bridge ac-
cess, use of the transportation system of a
transportation district and parking access.
[2007 ¢.772 §1; 2016 c.58 §2]

646A.276 Sale of gift card that expires,
declines in value, includes fee or does not
give option to redeem. (1) Except as pro-
vided in subsection (2) of this section and
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ORS 646A.278, a person may not sell a gift
card:

(a) That has an expiration date;

(b) That has a face value that declines as
a result of the passage of time or the lack
of use of the card;

(c) That has a fee related to the card,
including, but not limited to, an inactivity
fee, a maintenance fee or a service fee; or

(d) That does not give the cardholder the
option to redeem the card for cash when the
face value of the card has declined to an
amount less than $5 and the card has been
used for at least one purchase. For purposes
o{l thlis paragraph, “cash” means money or a
check.

(2) Subsection (1)(d) of this section does
not apply to:

(a) Gift cards that have been given for
free or less than full consideration to a per-
son or entity as a donation or as part of a
promotional offer;

(b) Gift cards issued by an entity that
provides services that are subject to the fed-
eral Communications Act of 1934 (47 U.S.C.
151 et seq.); and

(c) Gift cards redeemed to an online ac-
count for the purchase of goods or services.

(3) Redemption under subsection (1)(d) of
this section may be obtained only from the
provider of goods or services indicated on the
gift card regardless of whether the provider

is the issuer of the gift card. [2007 c.772 §2; 2011
¢.336 §1]

646A.278 Requirements for sale of gift
card that expires. A person may sell a gift
card that has an expiration date if:

(1) The gift card bears, in at least
10-point type, the words “EXPIRES ON” or
“EXPIRATION DATE” followed by the date
on which the card expires;

(2) The person sells the gift card at a
cost below the face value of the card; and

(3) The gift card does not expire until at
ée]ast 30 days after the date of sale. [2007 c.772
3

(Simulated Invoices)

646A.280 Definitions for ORS 646A.280
to 646A.290. As used in ORS 646A.280 to
646A.290:

(1) “Invoice” means a document contain-
ing an itemized list of previously ordered
goods or services and an amount or amounts
of money owed by the recipient of the docu-
ment.

(2) “Recipient” means the person to
whom an invoice or simulated invoice is ut-
tered.
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(3) “Simulated invoice” means a docu-
ment containing an itemized list of unor-
dered goods or services and an amount or
amounts of money to be paid by the recipient
of the document.

(4) “Utter” has the meaning given in
ORS 165.002. [Formerly 646.291]

646A.282 Simulated invoices prohib-
ited. It is unlawful for any person to utter a
simulated invoice if:

(1) A reasonable recipient could, under
all the circumstances of its receipt, mistake
the simulated invoice for an invoice; or

(2) The person knows or reasonably
should know that a recipient could mistake

the simulated invoice for an invoice.
[Formerly 646.293]

646A.284 Cause of action by Attorney
General; judgment; attorney fees. (1) The
Attorney General shall have a cause of ac-

tion against any person who violates ORS
646A.282.

(2) If the Attorney General prevails, the
court shall enter judgment against the de-
fendant for:

(a) Each simulated invoice uttered in this
state, for the greater of:

(A) Three times the amount stated in the
simulated invoice; or

(B) $500;

(b) Such orders or judgments as may be
necessary to restore to any person any mon-
eys of which the person was deprived by any
conduct in violation of ORS 646A.282; and

(¢c) Such orders or judgments as may be
necessary to ensure cessation of conduct in
violation of ORS 646A.282.

(3) The court may award reasonable at-
torney fees to the prevailing party in an ac-
tion under this section.

(4) All sums of money received by the
Department of Justice under a judgment,
settlement or compromise in an action or
potential action brought under this section,
shall, upon receipt, be deposited with the
State Treasurer to the credit of the Depart-
ment of Justice Protection and Education
Revolving Account established pursuant to
ORS 180.095. [Formerly 646.296; 2009 ¢.820 §3]

646A.286 Cause of action by private
party; judgment; attorney fees. (1) A re-
cipient of a simulated invoice who has suf-
fered any ascertainable loss as a result shall
have a cause of action against any person
who violates ORS 646A.282.

(2) If the recipient prevails, the court
shall enter judgment against the defendant
for:

(a) The greater of:
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(A) Three times the amount stated in the
simulated invoice received; or

(B) $500 for each simulated invoice re-
ceived;

(b) Such orders or judgments as may be
necessary to restore to the recipient any
moneys of which the recipient was deprived
bydany conduct in violation of ORS 646A.282;
an

(¢) Such orders or judgments as may be
necessary to ensure cessation of conduct in
violation of ORS 646A.282.

(3) The court may award reasonable at-
torney fees to the prevailing party in an ac-
tion under this section. [Formerly 646.298]

646A.288 Presumptions in cause of ac-
tion brought under ORS 646A.284 or
646A.286. In any action brought under ORS
646A.284 or 646A.286, the following presump-
tions apply:

(1) A simulated invoice that has been
paid by five or more persons could be mis-
taken for an invoice by a reasonable recipi-
ent.

(2) A person knows that a simulated in-
voice uttered simultaneously with a copy of
a publication or portion of a publication pre-
viously ordered by the recipient from a per-
son other than the person uttering the
simulated invoice could be mistaken for an

invoice by a reasonable recipient. [Formerly
646.300]

646A.290 Construction; other reme-
dies. (1) The provisions of ORS 646A.280 to
646A.290 shall be liberally construed to
effectuate its remedial purposes.

(2) The remedy provided by ORS 646A.280
to 646A.290 is in addition to any other rem-
edy, civil or criminal, that may be available
under any other provision of law. Claims
based on remedies available under other pro-
visions of law may be joined in an action
under ORS 646A.280 to 646A.290 or may be
asserted in a separate action. [Formerly 646.302]

(Automatic Renewal and Continuous
Service Offers)

646A.292 Legislative intent. It is the
intent of the Legislative Assembly to end the
practice of ongoing charging of consumer
credit or debit cards or third party payment
accounts without the consumers’ explicit
consent for ongoing shipments of a product
or ongoing deliveries of service. [2011 c.509 §1]

646A.293 Definitions for ORS 646A.293
and 646A.295. As used in this section and
ORS 646A.295:

(1) “Automatic renewal” means a plan or
arrangement in which a paid subscription or
purchasing agreement is automatically re-
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newed at the end of a definite term for a
subsequent term.

(2) “Clear and conspicuous” means in
larger type than the surrounding text, or in
contrasting type, font or color to the sur-
rounding text of the same size, or set off
from the surrounding text of the same size
by symbols or other marks, in a manner that
clearly calls attention to the language. In the
case of an audio disclosure, “clear and con-
spicuous” means in a volume and cadence
sufficient to be readily audible and under-
standable.

(3) “Consumer” means any individual
who seeks or acquires, by purchase or lease,
any goods, services, money or credit for per-
sonal, family or household purposes.

(4) “Continuous service” means a plan or
arrangement in which a paid subscription or
purchasing agreement continues until the
consumer cancels the service.

(5) “Offer terms” means the following
clear and conspicuous disclosures:

(a) That the subscription or purchasing
agreement will continue until the consumer
cancels.

(b) The description of the cancellation
policy that applies to the offer.

(¢) The recurring charges that will be
charged to the consumer’s credit or debit
card or payment account with a third party
as part of the automatic renewal or contin-
uous service plan or arrangement, and, if the
amount of the charge will change, the
amount to which the charge will change, if
known.

(d) The length of the automatic renewal
term or that the service is continuous, unless
the length of the term is chosen by the con-
sumer.

(e) The minimum purchase obligation, if
any.

(6) “Person” has the meaning given that
term in ORS 646.605. [2011 c.509 §2]

646A.295 Prohibited actions; require-
ments; timing; failure to obtain consent;
exceptions. (1) It is unlawful for a person
that makes an automatic renewal or contin-
uous service offer to a consumer in this state
to do any of the following:

(a) Fail to present the automatic renewal
offer terms or continuous service offer terms
in a clear and conspicuous manner before a
subscription or purchasing agreement is ful-
filled and in visual proximity, or in the case
of an offer conveyed by voice, in temporal
pft:fgximity, to the request for consent to the
offer.

(b) Charge the consumer’s credit or debit
card or payment account with a third party
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for an automatic renewal or continuous ser-
vice without first obtaining the consumer’s
affirmative consent to the agreement con-
taining the automatic renewal offer terms or
continuous service offer terms.

(¢) Fail to provide an acknowledgment
that includes the automatic renewal offer
terms or continuous service offer terms and
information regarding how to cancel in a
manner that is capable of being retained by
the consumer. If the offer includes a free
trial, the person shall also disclose in the
acknowledgment how to cancel and allow the
consumer to cancel before the consumer pays
for the goods or services.

(2) A person making automatic renewal
or continuous service offers shall provide a
toll-free telephone number, electronic mail
address, a post-office address only when the
person directly bills the consumer, or an-
other cost-effective, timely and easy-to-use
mechanism for cancellation that must be de-
scribed in the acknowledgment required by
subsection (1)(c) of this section.

(3) In the case of a material change in
the terms of the automatic renewal or con-
tinuous service offer that has been accepted
by a consumer, the person shall provide the
consumer with a clear and conspicuous no-
tice of the material change and provide in-
formation regarding how to cancel in a
manner that is capable of being retained by
the consumer.

(4) The requirements of this section must
be met prior to the completion of the initial
order for the automatic renewal or contin-
uous service, except as follows:

(a) The requirement in subsection (1)(c)
of this section may be fulfilled after com-
pletion of the initial order.

(b) The requirement in subsection (3) of
this section must be fulfilled prior to imple-
mentation of the material change.

(c) The requirements in subsection (1)(a)
and (c) of this section may be fulfilled in the
initial billing statement or invoice provided
to the consumer when the person directly
bills the consumer.

(5) In the event a person sends goods,
wares, merchandise or products to a con-
sumer under a continuous service agreement
or pursuant to an automatic renewal of a
purchase without first obtaining the
consumer’s affirmative consent as required in
subsection (1) of this section, the goods,
wares, merchandise or products shall for all
purposes be deemed an unconditional gift to
the consumer who may use or dispose of
them in any manner the consumer sees fit
without any obligation to the person includ-
ing, but not limited to, requiring the con-
sumer to ship, or bear the cost of shipping,

(2017 Edition)



646A.300

TRADE REGULATIONS AND PRACTICES

any goods, wares, merchandise or products
to the person.

(6) The following are exempt from the
requirements of this section:

(a) A person that provides a service pur-
suant to a franchise issued by a political
subdivision of the state or a license, fran-
chise, certificate or other authorization is-
sued by the Public Utility Commission of
Oregon.

(b) A person that provides a service reg-
ulated by the Public Utility Commission of
Oregon, the Federal Communications Com-
mission or the Federal Energy Regulatory
Commission.

(c) A person regulated by the Department
of Consumer and Business Services under
the Insurance Code.

(d) A bank, bank holding company, or the
subsidiary or affiliate of either, or a credit
union or other financial institution or trust
company as those terms are defined in ORS
706.008, that is licensed under state or fed-
eral law.

(e) A person that is regulated as a ser-
vice contract seller under ORS 646A.150 to
646A.172.

(f) A consumer finance company licensed
under ORS chapter 725.

(g) A person that provides direct-to-home
satellite services subject to regulation by the

Federal Communications Commission. [2011
¢.509 §3]

REPURCHASING

(Repurchase of Farm Implements by
Supplier From Retailer)

646A.300 Definitions for ORS 646A.300
to 646A.322. As used in ORS 646A.300 to
646A.322:

(1) “Catalog” means a catalog published
%n any medium, including an electronic cata-
og.

(2) “Change in competitive
circumstances” means an event, act or omis-
sion that has a material detrimental effect
on a retailer’s ability to compete with an-
other retailer that sells the same brand of
farm implements.

(3) “Current model” means a model that
is listed in the supplier’s current sales man-
ual or any supplements to the manual.

(4) “Current net price” means:

(a) The price of parts or farm implements
that are listed in a supplier’s price list or
catalog that is in effect at the time a con-
tract is canceled or discontinued, less any
applicable trade, volume or cash discounts,
or at the time that a retailer made a war-
ranty claim.
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(b) The price listed for superseded parts
in a supplier’s price list or catalog at the
time a retailer purchased the parts.

(5) “Current signs” means principal out-
door signs that:

(a) A supplier requires a retailer to ob-
tain;

(b) Identify the supplier; and

(¢) Identify the retailer as representing
the supplier or the supplier’s farm imple-
ments or machinery.

(6) “Dealership” means a location from
which a retailer buys, sells, leases, trades,
stores, takes on consignment or in any other
manner deals in farm implements.

(7) “Distributor” means a person who
sells or distributes new farm implements to
a retailer.

(8) “Farm implements” means:

(a) Any vehicle designed or adapted and
used exclusively for agricultural operations
and only incidentally operated or used upon
the highways;

(b) Auxiliary items, such as trailers, used
with vehicles designed or adapted for agri-
cultural operations;

(c) Other consumer products used for ag-
ricultural purposes, including lawn and gar-
den equipment powered by an engine, that a
supplier supplies to a retailer under a
retailer agreement;

(d) Attachments and accessories used in
planting, cultivating, irrigating, harvesting
and marketing agricultural, horticultural or
livestock products; and

(e) Outdoor power equipment, including,
but not limited to, self-propelled equipment
used to maintain lawns and gardens or used
in landscape, turf or golf course mainte-
nance.

(9) “F.O0.B.” has the meaning given that
term in ORS 72.3190.

(10) “Inventory” means farm implements,
machinery and repair parts.

(11) “Manufacturer” means a person that
manufactures or assembles new or unused
farm implements.

(12) “Net cost” means the price a retailer
actually paid a supplier for merchandise.

(13) “Retailer” means any person that
engages in the business of retailing farm im-
plements, machinery or repair parts in this
state.

(14) “Retailer agreement” means an
agreement between a supplier and a retailer
that provides for the rights and obligations
of the supplier and retailer with respect to
selling or purchasing farm implements.

(2017 Edition)



TRADE REGULATION

646A.304

(15) “Specialized tool” means a tool that:

(a) A supplier requires a retailer to ob-
tain; and

(b) Is uniquely suited for the purpose of
diagnosing or repairing the supplier’s farm
implements or machinery.

(16) “Supplier” means:

(a) A wholesaler, manufacturer,
manufacturer’s representative or distributor.

(b) A successor in interest of a manufac-
turer, manufacturer’s representative or dis-
tributor, including, but not limited to:

(A) A purchaser of assets or shares of
stock;

(B) A corporation or entity that results
from a merger, liquidation or reorganization;
or

(C) A receiver or trustee.
(c) The assignee of a supplier.

(17) “Warranty claim” means a claim for
payment that a retailer submits to a supplier
for service or parts the retailer provided to
a customer under a warranty that the sup-
plier issued. [Formerly 646.415; 2015 c.563 §1]

646A.302 Application of ORS 646A.300
to 646A.322 to successor in interest or
assignee of supplier. The obligations of a
supplier under ORS 646A.300 to 646A.322 ap-
ply to the supplier’s successor in interest or
assignee. A successor in interest includes a
purchaser of assets or shares, a surviving
corporation or other entity resulting from a
merger or liquidation, a receiver and a trus-
tee of the original supplier. [Formerly 646.419]

646A.304 Payment for farm imple-
ments, parts, software, tools and signs
upon termination of retailer agreement.
(1) If a retailer agreement is terminated,
canceled or discontinued, unless the retailer
elects to keep the farm implements, machin-
ery and repair parts under a contractual
right to do so, the supplier shall pay the
retailer for the farm implements, machinery
and repair parts or, if the retailer owes any
sums to the supplier, credit the cost of the
farm implements, machinery and repair parts
to the retailer’s account. The payment or
credit shall be as follows:

(a) The payment or the credit for the un-
used complete farm implements and machin-
ery in new condition shall be in a sum equal
to 100 percent of the net cost of all complete
farm implements and machinery that are
current models and that have been purchased
by the retailer from the supplier within the
24 months immediately preceding notice of
intent to cancel or discontinue the retailer
agreement. The payment or credit shall in-
clude the transportation charges to the
retailer and from the retailer to the supplier,
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if the charges have been paid by the retailer
or invoiced to the retailer’s account by the
supplier, and a reasonable reimbursement for
services performed in connection with as-
sembly or predelivery inspection of the im-
plements or machinery. The supplier assumes
ownership of the farm implements and ma-
chinery F.O.B. the dealership.

(b) The payment or credit for equipment
used for demonstration or rental and that is
in new condition shall equal the depreciated
value of the equipment to which the supplier
and retailer have agreed.

(c)(A) The payment or credit for repair
parts shall be a sum equal to 95 percent of
the current net prices of the repair parts,
including superseded parts, plus the charges
for transportation from the retailer to the
destination designated by the supplier that
the retailer paid or the supplier invoiced to
the retailer’s account. The supplier assumes
ownership of the repair parts F.O.B. the
dealership.

(B) This paragraph applies to parts pur-
chased by the retailer from the supplier and
held by the retailer on or after the date of
the cancellation or discontinuance of the
retailer agreement.

(C) This paragraph does not apply to re-
pair parts that:

(i) The supplier identified as not return-
able when the retailer ordered the parts.

(i1)) The retailer purchased in a set of
multiple parts, unless the set is complete and
in resalable condition.

(iii) The retailer failed to return after
being offered a reasonable opportunity to re-
turn the repair part at a price not less than
100 percent of the net price of the repair part
as listed in the then current price list or
catalog.

(iv) Have a limited storage life or are
otherwise subject to deterioration, including
but not limited to rubber items, gaskets and
batteries and repair parts in broken or dam-
aged packages.

(v) Are single repair parts priced as a set
of two or more items.

(vi) Are not resalable as new parts with-
out new packaging or reconditioning because
of their condition.

(D) The supplier shall also pay the
retailer or credit to the retailer’s account a
sum equal to five percent of the current net
price of all parts returned for the handling,
packing and loading of the parts, unless the
supplier elects to list the inventory and per-
form packing and loading of the parts itself.

(d) Upon the payment or allowance of
credit to the retailer’s account of the sum
under this subsection, the title to the farm
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implements, farm machinery or repair parts
shall pass to the supplier making the pay-
ment or allowing the credit and the supplier
shall be entitled to the possession of the farm
implements, machinery or repair parts.

(2)(a) If a retailer agreement is termi-
nated, canceled or discontinued, the supplier
shall, upon request of the retailer, pay the
retailer for:

(A) Computer and communications hard-
ware that:

(i) The supplier required the retailer to
purchase within the preceding five years; and

(i1) The retailer possesses on the date of
the agreement’s termination, cancellation or
discontinuation.

(B) Computer software that:

(i) The supplier required the retailer to
purchase from the supplier; and

(i1)) The retailer used exclusively to sup-
port the retailer’s dealings with the supplier.

(b) If the retailer owes any sums to the
supplier, the supplier may credit the cost of
the hardware and software to the retailer’s
account.

(c) The payment or credit shall be the net
cost of the hardware and software, less 20
percent per year that the retailer possessed
the hardware and software.

(d) This subsection does not apply if the
retailer exercises a contractual right to keep
the hardware or software.

(3)a) If a retailer agreement is termi-
nated, canceled or discontinued, the supplier
shall pay the retailer for the retailer’s spe-
cialized tools.

(b) If the retailer owes any sums to the
supplier, the supplier may credit the cost of
the specialized tools to the retailer’s account.

(¢c)(A) If a tool is new and unused and
used for the supplier’s current models, the
payment or credit shall be the net cost of the
tool.

(B) If a tool is not new and unused and
used for the supplier’s current models, the
payment or credit shall be the net cost of the
tool, less 20 percent per year that the
retailer possessed the tool.

(4)(a) If a retailer agreement is termi-
nated, canceled or discontinued, the supplier
shall pay the retailer for the retailer’s cur-
rent signs.

(b) If the retailer owes any sums to the
supplier, the supplier may credit the cost of
the signs to the retailer’s account.

(c) The payment or credit shall be the net
cost of the sign, less 20 percent per year that
the retailer possessed the sign.
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(5) A supplier shall provide all payments
or allowances due under this section within
90 calendar days of the retailer’s return of
the farm implements, machinery, repair
parts, computer and communications hard-
ware, computer software, specialized tools or
current signs. A supplier who does not pro-
vide a payment or allowance within 90 cal-
endar days of the retailer’s return of the
farm implements, machinery, repair parts,
computer and communications hardware,
computer software, specialized tools or cur-
rent signs shall pay the retailer interest of
18 percent per annum on the past due
amount until paid.

(6) This section supplements any retailer
agreement between the retailer and the sup-
plier covering the return of farm implements,
machinery, repair parts, computer and com-
munications hardware, computer software,
specialized tools or current signs. The
retailer may elect to pursue either the
retailer’s remedy under the retailer agree-
ment or the remedy provided under this sec-
tion. An election by the retailer to pursue
the remedy under the retailer agreement
does not bar the retailer’s right to the rem-
edy provided under this section as to those
farm implements, machinery, repair parts,
computer and communications hardware,
computer software, specialized tools or cur-
rent signs not affected by the retailer agree-
ment. This section does not affect the right
of a supplier to charge back to the retailer’s
account amounts previously paid or credited
as a discount incident to the retailer’s pur-
chase of goods.

(7) This section does not apply to farm
implements, machinery, repair parts, com-
puter and communications hardware, com-
puter software, specialized tools or current
signs that a retailer acquired from a source
other than the supplier. [Formerly 646.425]

646A.306 Repurchase of inventory by
supplier; effect of new retailer agree-
ment. (1) A supplier shall repurchase the
inventory of a retailer, as if the supplier had
terminated the retailer agreement, as fol-
lows:

(a) Upon the death of a retailer whose
business is owned as a tenancy by the en-
tirety, at the option of the spouse or the heir
or heirs of the retailer.

(b) Upon the death of a stockholder of a
corporation operating as a retailer, at the
option of the heir or heirs of the stockholder
and upon the consent of the board of direc-
tors.

(2) The surviving spouse or the heir or
heirs may exercise the option under this
section not later than one year from the date
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of the death of the retailer or the stock-
holder.

(3) Nothing in ORS 646A.300 to 646A.322
requires the repurchase of inventory by the
supplier:

(a) If the supplier and the corporation
acting as a retailer enter into a new retailer
agreement to operate the retail dealership.

(b) If the supplier and the surviving
spouse or the heir or heirs of the retailer
enter into a new retailer agreement to oper-
ate the retail dealership. [Formerly 646.435]

646A.308 Civil action for supplier’s
failure to pay; venue. (1) If, upon the can-
cellation of a retailer agreement by the
retailer or the supplier, the supplier fails to
make payment as required by ORS 646A.304
or 646A.306, the supplier shall be liable in a
civil action to be brought by the retailer or
by the retailer’s spouse, heir or heirs for the
payments required under ORS 646A.304 or
646A.306.

(2) A person who brings an action under
this section must commence the action in the
county in which the principal place of busi-
ness of the retailer is located. [Formerly 646.445]

646A.310 Prohibited conduct by sup-
plier. (1) A supplier may not:

(a) Coerce or compel any retailer to:
(A) Order any farm implements or parts.

(B) Accept delivery of farm implements
with special features or accessories not in-
cluded in the base list price of the farm im-
plements as publicly advertised by the
supplier.

(C) Enter into any agreement, whether
written or oral, supplementary to an existing
retailer agreement with the supplier, unless
the supplementary agreement or amendment
to the agreement is applicable to all other
similarly situated retailers in the state.

(b) Refuse to deliver in reasonable quan-
tities and within a reasonable time after re-
ceipt of the retailer’s order, to any retailer
having a retailer agreement for the retail
sale of new equipment sold or distributed by
the supplier, equipment covered by the
retailer agreement represented by the sup-
plier to be available for immediate delivery.

(¢) Require:

(A) As a condition of renewal or exten-
sion of a retailer agreement that the retailer
complete substantial renovation of the
retailer’s place of business, or acquire new
or additional space to serve as the retailer’s
place of business, unless the supplier pro-
vides at least one year’s written notice of the
condition which states all grounds support-
ing the condition.
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(B) A retailer to complete a renovation
or acquisition in less than a reasonable time.

(C) A retailer to waive a right to bring
an action to enforce the provisions of ORS
646A.300 to 646A.322.

(d) Discriminate among similarly situated
retailers in this state with respect to the
prices charged for equipment of like grade
and quality sold to them by the supplier.

(e) Unreasonably withhold consent for a
retailer to change the capital structure of
the retailer’s business or the means by which
the retailer finances the business.

(f) Prevent or attempt to prevent any
retailer or any officer, member, partner or
stockholder of any retailer from selling or
transferring any interest to any other party
or parties.

(g) Require a retailer to assent to a re-
lease, assignment, novation, waiver or
estoppel which would relieve any person
from liability imposed by ORS 646A.300 to
646A.322.

(h) Withhold consent to a transfer of an
interest in a dealership unless the retailer’s
area of responsibility or trade area does not
afford sufficient sales potential to reasonably
support a retailer.

(1) Unreasonably withhold consent to the
sale, transfer or assignment of the retailer’s
interest or power of management or control
in the retailer’s business.

() In the event of the death or incapacity
of the retailer or the principal owner of the
retailer’s business, unreasonably withhold
consent to the transfer of the retailer’s in-
terest in the business to a person who meets
the reasonable financial, business experience
and character standards of the supplier.

(2)(a) Subsection (1)(a)(A) of this section
does not apply if a law requires a retailer to
order farm 1mplements or parts.

(b) Subsection (1)(a)(B) of this section
does not apply if:

(A) A law requires a supplier to supply
farm implements with special features;

(B) The special features or accessories
are safety features; or

(C) The retailer ordered the farm imple-
ments without coercion or compulsion.

(c)(A) As used in this paragraph, “act of
nature” means an unanticipated grave na-
tural disaster or other natural phenomenon
of an exceptional, inevitable and irresistible
character, the effects of which could not
have been prevented or avoided by the exer-
cise of due care or foresight.

(B) Notwithstanding subsection (1)(b) of
this section, a supplier may refuse to deliver
equipment if the refusal is due to:
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(i) Prudent and reasonable restrictions on
extension of credit by the supplier to the
retailer;

(i1) An act of nature;

(iii) A work stoppage or delay due to a
strike or labor difficulty;

(iv) A bona fide shortage of materials;
(v) A freight embargo; or

(vi) Any other cause over which the sup-
plier has no control.

(C) Subparagraph (B) of this paragraph
applies only if the supplier bases delivery on
ordering histories with priority given to the
sequence in which the orders are received.

(d) Subsection (1)(d) of this section does
not prohibit:

(A) A supplier from using differentials
resulting from the differing quantities in
which equipment is sold or delivered.

(B) A retailer from offering a lower price
in order to meet an equally low price of a
competitor or the services or facilities fur-
nished by a competitor.

(e) Subsection (1)(e) of this section ap-
plies only if:

(A) The retailer meets the reasonable
capital requirements imposed by the supplier;

(B) The retailer agreed to the capital re-
quirements; or

(C) The change by the retailer does not
result in a change of the controlling interest
in the executive management or board of di-
rectors, or of any guarantors of the retailer.

(f) If a supplier does not accept a sale,
transfer or assignment, the supplier shall
provide written notice of the supplier’s ob-
jection and specific reasons for withholding
consent.

(g) Notwithstanding subsection (1)(f) of
this section, a retailer may not sell, transfer
or assign the retailer’s interest or power of
management or control without the written
consent of the supplier.

(h) Subsection (1)(j) of this section does
not apply if the retailer and supplier agreed
to rights of succession.

(i) Notwithstanding subsection (1)(f), (h),
(i) and (j) of this section, a supplier may
withhold consent to a transfer of interest in
a retailer if, with due regard to regional
market conditions and distribution econo-
mies, the retailer’s area of responsibility or
trade does not afford sufficient sales poten-

tial to reasonably support a retailer. [Formerly
646.447]

646A.312 Termination, cancellation or
nonrenewal of retailer agreement; notice;
good cause. (1) As used in this section:

(a) “Good cause” means a retailer’s:
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(A) Failing to comply with a term in a
retailer agreement that also appears in a
retailer agreement that similarly situated
retailers have with the same supplier, in-
cluding a term that requires the retailer to
meet marketing criteria;

(B) Transferring a controlling ownership
interest in the retailer’s business without the
supplier’s consent;

(C) Making a material misrepresentation
or falsification of a record, contract, report
or other document that the retailer has sub-
mitted to the supplier;

(D) Filing a voluntary petition in bank-
ruptcy;

(E) Being placed involuntarily in bank-
ruptcy and not discharging the bankruptcy
within 60 days after the filing;

(F) Becoming insolvent;
(G) Being placed in a receivership;

(H) Pleading guilty to, being convicted of
or being imprisoned for a felony;

(I) Failing to operate in the normal
course of business for seven consecutive
business days or terminating business;

(J) Relocating or establishing a new or
additional place or places of business without
the supplier’s consent;

(K) Failing to satisfy a payment obli-
gation as the payment obligation comes due
and payable to the supplier;

(L) Failing to promptly account to the
supplier for any proceeds from selling farm
implements or otherwise failing to hold the
proceeds in trust for the benefit of the sup-
plier;

(M) Consistently engaging in business
practices that are detrimental to the con-
sumer or supplier, including, but not limited
to, excessive pricing, misleading advertising
or failing to provide service and replacement
parts or to perform warranty obligations;

(N) Inadequately representing the sup-
plier, causing lack of performance in sales,
service or warranty areas, and failing to
achieve satisfactory market penetration at
levels that are consistent with similarly sit-
uated retailers based on available docu-
mented information;

(O) Consistently failing to meet building
and housekeeping requirements; or

(P) Consistently failing to comply with
the licensing laws that apply to the
supplier’s products and services.

(b) “Similarly situated retailer” means a
retailer that:

(A) Is in a similar geographic area;
(B) Has similar sales volumes; and
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(C) Is in a similar market for farm im-
plements, machinery and repair parts.

(2)(@a) A supplier that has a basis for as-
serting good cause may, directly or through
an officer, agent or employee, terminate,
cancel or not renew a retailer agreement or
may cause a change in competitive circum-
stances for a retailer. Except as provided in
subsections (3) and (4) of this section, a ter-
mination, cancellation, nonrenewal or
change in competitive circumstances be-
comes effective upon notice to the retailer.
The notice must state the reasons that con-
stitute good cause for the termination, can-
cellation, nonrenewal or change in
competitive circumstances.

(b) A provision or allowance in a retailer
agreement for an event, act or omission may
be considered but does not control whether
the event, act or omission resulted in a
change in competitive circumstances.

(3)(a) If a supplier’s basis for asserting
good cause is a retailer’s failure under sub-
section (1)(a)(A) of this section, other than a
failure to meet marketing criteria, the sup-
plier shall give the retailer 90 calendar days’
written notice of the supplier’s intent to ter-
minate, cancel or not renew the retailer
agreement or to cause a change in compet-
itive circumstances for the retailer.

(b) The notice described in paragraph (a)
of this subsection must:

(A) State the supplier’s reasons for ter-
minating, canceling or not renewing the
retailer agreement or for causing a change
in gompetitive circumstances for the retailer;
an

(B) Provide that the retailer has 60 cal-
endar days in which to cure a claimed defi-
ciency.

(¢) If the retailer cures the deficiency
within 60 calendar days, the notice is void.

(d) If the retailer fails to cure the defi-
ciency within 60 calendar days, the termi-
nation, cancellation, nonrenewal or change
in competitive circumstances becomes effec-
tive on the date specified in the notice.

(4)(a) If a supplier’s basis for asserting
good cause is a retailer’s failure to meet
marketing criteria under subsection (1)(a)(A)
of this section or a provision of subsection
(1)(@)N) of this section, the supplier shall
give the retailer 18 months’ written notice
of the supplier’s intent to terminate, cancel
or not renew the retailer agreement or to
cause a change in competitive circumstances
for the retailer.

(b) The notice described in paragraph (a)
of this subsection must:

(A) State the supplier’s reasons for ter-
minating, canceling or not renewing the
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retailer agreement or for causing a change
in competitive circumstances for the retailer;
and

(B) Provide that the retailer has one year
in which to cure a claimed deficiency.

(c) If the retailer cures the claimed defi-
ciency within one year, the notice is void.

(d) If the retailer fails to cure the
claimed deficiency within one year, the ter-
mination, cancellation, nonrenewal or
change in competitive -circumstances be-
comes effective on the date specified in the
notice. [Formerly 646.449; 2015 c¢.563 §2]

646A.314 New or relocated dealership;
notice; area of responsibility. (1) If a sup-
plier enters into an agreement to establish a
new retailer or dealership or to relocate a
retailer or dealership, and the agreement as-
signs an area of responsibility, the supplier
must give written notice of the agreement by
certified mail to any retailer or dealership
within an assigned area of responsibility that
is within or contiguous to the area of the
new or relocated retailer or dealership.

(2) If a supplier enters into an agreement
to establish a new retailer or dealership or
to relocate a retailer or dealership, and the
agreement does not assign an area of re-
sponsibility, the supplier must give written
notice of the agreement by certified mail to
any retailer or dealership within a 75-mile
radius of the new or relocated retailer or
dealership.

(3) A notice required by this section shall
contain:

(a) The new location of the retailer or
dealership;

(b) The date that the retailer or dealer-
ship will commence business at the new lo-
cation; and

(c)(A) If the agreement assigns an area
of responsibility, the name and address of
retailers and dealerships with assigned areas
of responsibility that are within or contig-
uous to the area of the new or relocated
retailer or dealership; or

(B) If the agreement does not assign an
area of responsibility, the name and address
of retailers and dealerships within a 75-mile
radius of the new or relocated retailer or
dealership. [Formerly 646.452]

646A.316 Warranty claims; payment;
time for completion. Unless otherwise
agreed:

(1) On a warranty claim, a supplier shall
provide reasonable compensation for the
retailer’s costs, including but not limited to:

(a) Diagnostic services;
(b) Repair services;
(c) Repair parts; and
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(d) Labor.

(2) For labor on warranty service, a sup-
plier may not pay a retailer an hourly rate
that is less than the rate that the retailer
charges for nonwarranty service.

(3) For repair parts on warranty service,
a supplier may not pay a retailer less than
the amount that the retailer paid for the
parts plus a reasonable allowance for the
shipping and handling of the parts.

(4) A supplier must allow a reasonable
time for a retailer to complete warranty ser-
vice. [Formerly 646.453; 2009 c.11 §82]

646A.318 Warranty claims; processing.
(1) A supplier shall approve or disapprove a
warranty claim in writing within 30 calendar
days of the supplier’s receipt of the claim.

(2) If a supplier does not approve or dis-
approve a warranty claim in writing within
30 calendar days of the supplier’s receipt of
the claim, the supplier shall pay the claim
vxiithin 60 calendar days of receipt of the
claim.

(3) A supplier that approves a warranty
claim shall pay the claim within 30 calendar
days of the claim’s approval.

(4) A supplier that disapproves a war-
ranty claim shall, in the writing required by
subsection (1) of this section, notify the
retailer of the reasons for the disapproval.

(5) If a supplier disapproves a warranty
claim because the retailer failed to comply
with procedures for submitting the claim
prescribed by the retailer agreement, the
retailer may resubmit the claim within 30
calendar days of the retailer’s receipt of the
supplier’s disapproval.

(6) A supplier may not disapprove a war-
ranty claim as untimely if the claim covers
service or parts provided while a retailer
agreement was in effect.

(7)(a) For one year after payment of a
warranty claim, the supplier may audit re-
cords that support the claim.

(b) A supplier may not audit a record
that supports a claim more than one year
after paying the claim unless an audit has
disclosed that the retailer submitted a false
claim.

(c) A supplier may:

(A) Adjust a claim paid in error;

(B) Require a retailer to return payment
made on a false claim; and

(C) If the retailer owes an amount to the
supplier, credit the amount of a claim to the
retailer’s account. [Formerly 646.454]

646A.320 Retailer’s improvements to
products. Unless otherwise agreed:

(1) If a supplier requires a retailer to im-
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prove the safety of farm implements or ma-
chinery, the supplier shall reimburse the
retailer for the costs of parts, labor and
transportation that the retailer incurred to
make the improvement.

(2) If a supplier requires a retailer to im-
prove farm implements or machinery for rea-
sons other than safety, the supplier shall
reimburse the retailer for the costs of parts
and labor that the retailer incurred to make
the improvement.

(3) For labor to improve farm implements
or machinery, a supplier may not pay a
retailer an hourly rate that is less than rate
that the retailer charges for like services.

(4) For parts to improve farm implements
or machinery, a supplier may not pay a
retailer less than the amount that the
retailer paid for the parts plus a reasonable
allowance for the shipping and handling of
the parts. [Formerly 646.456]

646A.322 Remedies; arbitration; cause
of action; attorney fees; injunctive relief.
(1)(a) A party to a retailer agreement that is
aggrieved by the conduct of another party to
the agreement wunder ORS 646A.310,
646A.312, 646A.314, 646A.316, 646A.318 or
646A.320 may seek arbitration of the issues
under ORS 36.600 to 36.740. Unless the par-
ties agree to different arbitration rules, the
arbitration must be conducted pursuant to
the commercial arbitration rules of the
American Arbitration Association. If the
parties agree, the arbitration is the parties’
only remedy and the findings and conclusions
of the arbitrator or panel of arbitrators are
binding upon the parties.

(b) The arbitrator or arbitrators may
award the prevailing party:

(A) The costs of witness fees and other
fees in the case;

(B) Reasonable attorney fees; and

(C) Injunctive relief against unlawful
termination, cancellation, nonrenewal or
change in competitive circumstances.

(2) Notwithstanding subsection (1) of this
section, a retailer has a civil cause of action
in circuit court against a supplier for dam-
ages sustained by the retailer as a conse-
quence of the supplier’s violation of ORS
646A.310, 646A.312, 646A.314, 646A.316,
646A.318 or 646A.320, together with:

(a) The actual costs of the action;
(b) Reasonable attorney fees; and

(¢) Injunctive relief against unlawful ter-
mination, cancellation, nonrenewal or
change in competitive circumstances.

(3) A supplier bears the burden of prov-
ing that a retailer’s area of responsibility or
trade area does not afford sufficient sales
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potential to reasonably support the retailer.
The supplier’s proof must be in writing.

(4) The remedies set forth in this section
are not exclusive and are in addition to any
other remedies permitted by law, unless the
parties have chosen binding arbitration un-

der subsection (1) of this section. [Formerly
646.459; 2015 ¢.563 §3]

(Repurchase of Motor Vehicles)

646A.325 Repurchase of motor vehicle
by manufacturer; notice to dealer; con-
tents of notice; notice to prospective
buyer. (1) The manufacturer of a motor ve-
hicle who repurchases the vehicle for any
reason shall inform any vehicle dealer to
whom the manufacturer subsequently deliv-
ers the vehicle for resale that the vehicle has
been repurchased by the manufacturer. If the
reason for the repurchase was failure or ina-
bility to conform the vehicle to express war-
ranties under the provisions of ORS 646A.400
to 646A.418 or any similar law of another
jurisdiction, the manufacturer shall also in-
form the dealer of that fact.

(2) A dealer who has been given infor-
mation required by subsection (1) of this
section shall give the information, in writing,
to any prospective buyer of the vehicle.

(3) An owner of a motor vehicle who has
been given information as required by sub-
section (1) or (2) of this section shall give the
information, in writing, to any prospective
buyer of the vehicle.

(4) As used in this section and ORS
646A.327, “motor vehicle” has the meaning
given in ORS 646A.400. [Formerly 646.874]

646A.327 Attorney fees for action un-
der ORS 646A.325. The court may award
reasonable attorney fees to the prevailing
party in an action against a person who has
a duty to disclose information under ORS
646A.325. [Formerly 646.876]

MAILINGS AND DELIVERIES
(Mail Agents)

646A.340 Definitions for ORS 646A.340
to 646A.348. As used in ORS 646A.340 to
646A.348:

(1) “Mail agent” means any person, sole
proprietorship, partnership, corporation or
other entity who owns, manages, rents or
operates one or more mailboxes, as defined
in this section, for receipt of United States
mail or materials received from or delivered
by a private express carrier, for any person,
sole proprietorship, partnership, corporation
or other entity not the mail agent.

(2) “Mailbox” means any physical lo-
cation or receptacle where United States
mail or materials received from or delivered
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by a private express carrier are received,
stored or sorted, including letter boxes.

(3) “Tenant” means any person, sole
proprietorship, partnership, corporation or
other entity who contracts with or otherwise
causes a mail agent to receive, store, sort,
hold or forward any United States mail or
materials received from or delivered by any
private express carrier on the tenant’s be-
half. [Formerly 646.221]

646A.342 Prohibited conduct; required
verifications and notice. (1) A mail agent
shall not contract with a tenant to receive
United States mail or materials received
from or delivered by a private express carrier
on the tenant’s behalf if the mail agent
knows or should know that the tenant has
provided a false name, title or address to the
mail agent.

(2) Prior to contracting with a tenant to
receive United States mail or materials re-
ceived from or delivered by a private express
carrier on the tenant’s behalf, the mail agent
shall independently verify:

(a) The identity of the tenant.

(b) The residence address of the tenant if
the tenant is an individual or the business
address of the tenant if the tenant is a busi-
ness entity.

(c) In the case of a corporation, that the
corporation is authorized to do business in
this state.

(d) In the case of an entity using an as-
sumed business name, that the name has
been registered for use in the State of Ore-
gon.

(3) The mail agent shall accept mail or
materials received from or delivered by a
private express carrier on behalf of the ten-
ant only if the mail is, or the materials re-
ceived from or delivered by a private express
carrier are addressed to the tenant. The mail
agent shall not deposit United States mail or
materials received from or delivered by a
private express carrier in any mailbox unless
the addressee has rented a mailbox from the
mail agent.

(4) Whenever a mail agent has reason to
believe that a tenant is using a mailbox to
escape identification, the mail agent shall
immediately notify the Attorney General and

the United States Postal Inspector. [Formerly
646.225]

646A.344 Bond or letter of credit; ac-
tion; exceptions. (1) Except as provided in
subsection (5) of this section, a mail agent
shall maintain:

(a) A surety bond in the sum of $10,000
executed by the mail agent as obligor, to-
gether with a surety company authorized to
do business in this state as surety; or
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(b) An irrevocable letter of credit issued
by an insured institution as defined in ORS
706.008 in the amount of $10,000.

(2) The bond or letter of credit must:

(a) Be executed to the State of Oregon
and for the use of the state and of any per-
son who may have a cause of action against
the obligor of the bond or the letter of credit
for a violation of ORS 646A.342 or for dam-
ages under ORS 646A.346.

(b) Provide that the obligor will comply
with ORS 646A.342 and will pay to the state
and to any person the moneys that may be-
come due or owing to the state or to the
person from the obligor for a violation of
ORS 646A.342.

(3) The Attorney General shall approve
the form of the bond or letter of credit.

(4) If a person recovers a judgment
against a mail agent for a violation of ORS
646A.342 and execution issued upon the
judgment is returned unsatisfied in whole or
in part, the person may maintain an action
upon the bond or letter of credit.

(5) Subsection (1) of this section does not
apply to a mail agent whose activity as a
mail agent consists solely of receiving, stor-
ing, sorting, holding or forwarding United
States mail or materials received from or de-
livered by a private express carrier for ten-
ants of the mail agent if:

(a) The tenant is also renting or leasing
from the mail agent an office, store, residen-
tial unit or other space or unit intended for
human occupancy, and the space or unit is
located on the same premises as the mailbox;
and

(b) The mail agent services that the mail
agent is providing to the tenant are inci-
dental to and a part of the landlord-tenant
relationship that exists between the mail
agent and the tenant with respect to the
leased space or unit. [Formerly 646.229]

646A.346 Damages. Upon proof by a
preponderance of evidence that a mail agent
has failed to satisfy any of the mail agent’s
duties set forth in ORS 646A.342, the mail
agent shall be liable for actual damages
caused to any person who sent United States
mail or materials received from or delivered
by a private express carrier addressed to a
fictitious person at any tenant’s mailbox and
who is damaged because the person who sent
the United States mail or materials received
from or delivered by a private express carrier
is unable to identify the tenant. A mail
agent’s liability under this section shall not
exceed $1,000 per occurrence. [Formerly 646.235]
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646A.348 Action by Attorney General;
civil penalty; injunction; damages; attor-
ney fees and costs. (1) The Attorney Gen-
eral may bring an action in the name of the
state against any mail agent for violation of
ORS 646A.342 or 646A.344. Upon proof by a
preponderance of the evidence of a violation
of ORS 646A.342 or 646A.344, a mail agent
shall forfeit and pay a civil penalty of not
more than $1,000 for an initial violation. For
a second or subsequent violation, the mail
agent shall forfeit and pay a civil penalty of
not more than $5,000 for each violation.

(2) The Attorney General may bring an
action in the name of the state against any
mail agent or other person or entity to re-
strain or prevent any violation of ORS
646A.342 or 646A.344.

(3) The Attorney General may bring an
action on behalf of a person to obtain the
damages caused to the person by a mail
agent’s violation of ORS 646A.342 or
646A.344.

(4) The court may award reasonable at-
torney fees and costs of investigation, prepa-
ration and litigation to the Attorney General
if the Attorney General prevails in an action
under this section. The court may award
reasonable attorney fees and costs of investi-
gation, preparation and litigation to a de-
fendant who prevails in an action under this
section if the court determines that the At-
torney General had no objectively reasonable
basis for asserting the claim or no reasonable
basis for appealing an adverse decision of the
trial court. [Formerly 646.240]

(Delivery of Hazardous Materials)

646A.350 Delivery of unrequested haz-
ardous substances prohibited. No person
shall deliver, or cause to be delivered, any
hazardous substance, as defined in ORS
453.005 (7), to any residential premises with-
out the prior consent of any occupant of
such premises. [Formerly 646.870]

646A.352 Penalty. Violation of ORS

646A.350 is a Class A misdemeanor. [Formerly
646.992]

(Other Mailings or Deliveries)

646A.360 Unsolicited facsimile ma-
chine transmissions. (1) If a person re-
ceives on a facsimile machine any unsolicited
and unwanted advertising material for the
sale of any realty, goods or services, the
person may give the sender of such material
written notice to discontinue further such
transmissions. No person who has received
such a discontinuance notice shall use a fac-
simile machine to transmit unsolicited ad-
vertising material for the sale of realty,
goods or services to the person who gave the
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discontinuance notice for a period of one
calendar year from the date the notice was
given.

(2) As used in this section, “facsimile
machine” means a machine that electron-
ically transmits or receives facsimiles of
documents through connection with a tele-
phone network. [Formerly 646.872]

646A.362 Exclusion of name from
sweepstakes promotion mailing list;
written request; rules. (1) As used in this
section:

(a) “Exclusion request” means a written
request to be excluded from a sweepstakes
promotion mailing list or to be placed on a
list of persons to whom sweepstakes pro-
motions may not be mailed.

(b) “Sweepstakes promotion” has the
meaning given that term in ORS 124.005.

(2) Any person who receives a sweep-
stakes promotion, or a combination of
sweepstakes promotions from the same ser-
vice, in the United States mail, regardless of
the identities of the originators of the
sweepstakes promotion, may send a written
exclusion request to the originator of any
sweepstakes promotion.

(3) The exclusion request shall be mailed
to the address to which the recipient would
have sent a payment for any goods or ser-
vices promoted in the sweepstakes promotion
had the recipient ordered the goods or ser-
vices instead of mailing an exclusion request.

(4) An originator of a sweepstakes pro-
motion who receives an exclusion request
shall exclude the requestor’s name from the
originator’s sweepstakes promotion mailing
list or shall place the requestor’s name on a
list of persons to whom sweepstakes pro-
motions may not be mailed.

(56) The Attorney General shall adopt
rules necessary to implement this section.

(6) It is an affirmative defense to a claim
or charge of violating subsection (4) of this
section that the originator of the sweep-
stakes promotion had, at the time of the vio-
lation, implemented reasonable practices or

procedures for preventing a violation.
[Formerly 646.879]

646A.365 Check, draft or payment in-
strument creating obligation for pay-
ment. A person may not mail or cause to be
sent a check, draft or other payment instru-
ment that, when deposited or cashed, obli-
gates the depositor or payee thereafter to
make any payment. This section does not
apply to an extension of credit or an offer to
lend money. [2007 ¢.304 §1]
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AUTOMATIC DIALING AND
ANNOUNCING DEVICES

646A.370 Definitions for ORS 646A.370
to 646A.374. As used in ORS 646A.370 to
646A.374:

(1) “Automatic dialing and announcing
device” means an automated device that se-
lects and dials telephone numbers and that,
working alone or in conjunction with an-
other device, disseminates a prerecorded or
synthesized voice message to the telephone
number that the device calls.

(2) “Call” means an attempt made to
contact or a contact made with a subscriber
by means of a telephone or telephone line.

(3) “Caller” means a person that attempts
to contact or that contacts a subscriber by
using a telephone or telephone line.

(4) “Caller identification service” means
a telephone service that permits subscribers
to see a caller’s telephone number before
answering the telephone.

(5) “Debt buyer” means a person that
engages in the business of purchasing delin-
quent or charged-off debt for the purpose of
collecting the debt.

(6) “Established business relationship”
means a previous transaction or series of
transactions between a caller and a sub-
scriber that occurred within the 18 months
preceding a call.

(7) “Subscriber” means an individual who
has obtained residential or wireless tele-
phone services from a telecommunications
provider, or a person who resides with the
individual. [2007 c.823 §1; 2015 c.561 §1]

646A.372 Limits on usage of automatic
dialing and announcing device. (1)(a) A
caller may not use an automatic dialing and
announcing device in order to call a sub-
scriber unless:

(A) The device is designed and operated
so as to disconnect within 10 seconds after
the subscriber terminates the call; and

(B) The device provides, and the prere-
corded or synthesized voice message that the
device plays describes, a method by which a
subscriber, within the first 10 seconds after
a call begins, may enter a single dual-tone
multifrequency signal or otherwise enter or
speak a one-digit code to notify the caller
that the subscriber does not want to receive
any future calls from the caller.

(b) Paragraph (a)(B) of this subsection
does not apply to a caller that:

(A) Is a collection agency, as defined in
ORS 697.005, a debt buyer or a debt collec-
tor, as defined in ORS 646.639;

(B) Is a representative of a public safety
or law enforcement agency; or
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(C) Has an established business relation-
ship with the subscriber.

(2) A caller may not use an automatic
dialing and announcing device to make a call
unless the range of telephone numbers from
which the device chooses the number to dial
does not include numbers for:

(a) Fire protection, law enforcement or
other emergency agencies;

(b) Hospital and health care facilities,
physician’s offices, poison control centers or
suicide prevention or domestic violence
counseling services; and

(¢) Subscribers who used the method de-
scribed in subsection (1)(a)(B) of this section
to notify the caller that the subscribers do
not want to receive any future calls from the
caller.

(3) Subsection (2)(c) of this section does
not apply to a caller that:

(a) Is a collection agency, as defined in
ORS 697.005, a debt buyer or a debt collec-
tor, as defined in ORS 646.639;

(b) Is a representative of a public safety
or law enforcement agency; or

(c) Has an established business relation-
ship with the subscriber.

(4)(a) A caller may not use an automatic
dialing and announcing device that dials
telephone numbers randomly or sequentially
unless the range of telephone numbers from
which the device chooses the number to dial
does not include numbers for subscribers
who appear on an official list that a govern-
ment agency compiled for the purpose of in-
forming potential callers that the subscribers
do not want to receive telephone solicita-
tions.

(b) Paragraph (a) of this subsection does
not apply to a caller that:

(A) Has an established business relation-
ship with the subscriber;

(B) Is a debt buyer or is subject to regu-
lation under the Fair Debt Collection Prac-
tices Act, 15 U.S.C. 1692 et seq.;

(C) Is a representative of a public safety
or law enforcement agency; or

(D) Is a representative of a school dis-
trict or school if the subscriber is an em-
ployee of the school district, a student or the
student’s parent, guardian or other family
member.

(5) A caller that uses an automatic dial-
ing and announcing device may use the de-
vice to call a subscriber only between the

hours of 9 am. and 9 p.m. [2007 c.823 §2; 2015
561 §2]
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646A.374 Prohibited actions. (1) A
caller who uses an automatic dialing and
announcing device in order to call a sub-
scriber may not misrepresent or falsify, ei-
ther in speaking with the subscriber or in
the prerecorded or synthesized voice message
disseminated during the call:

(a) The caller’s identity and the identity
of any person on behalf of whom the caller
is making the call,;

(b) The telephone number from which the
caller is making the call;

(¢) The location from which the caller is
making the call; or

(d) The purpose for which the caller is
making the call.

(2) A caller may not intentionally alter,
misrepresent or falsify the information that
a caller identification service would ordinar-
ily provide to a subscriber who uses such a
service.

(3) A person who provides a caller iden-
tification service is not subject to civil li-

ability for a caller’s violation of this section.
[2007 ¢.823 §3]

646A.376 Enforcement; civil penalty.
Violation of ORS 646A.372 or 646A.374 is an
unlawful trade practice that is subject to in-
vestigation under ORS 646.618 and is subject
to enforcement under ORS 646.632. Notwith-
standing the provisions of ORS 646.642, a
civil penalty imposed for a violation of ORS

646A.372 or 646A.374 may not exceed $5,000.
[2007 ¢.823 §4; 2015 c¢.561 §3]

WARRANTY REGULATION AND
ENFORCEMENT

(Enforcement of Express Warranties
on New Motor Vehicles)

646A.400 Definitions for ORS 646A.400
to 646A.418. As used in ORS 646A.400 to
646A.418:

(1) “Collateral charge” means a charge,
fee or cost to the consumer related to the
sale or lease of a motor vehicle, such as:

(a) A sales, property or use tax;

(b) A license, registration or title fee;
(c) A finance charge;

(d) A prepayment penalty;

(e) A charge for undercoating, rust-
proofing or factory or dealer installed
options; and

(f) The cost of an aftermarket item pur-
chased within 20 days after delivery of the
motor vehicle.

(2) “Consumer” means:

(a) The purchaser or lessee, other than
for purposes of resale, of a new motor vehicle
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normally used for personal, family or house-
hold purposes;

(b) Any person to whom a new motor ve-
hicle used for personal, family or household
purposes is transferred for the same purposes
during the duration of an express warranty
applicable to such motor vehicle; and

(c) Any other person entitled by the
terms of such warranty to enforce the obli-
gations of the warranty.

(3)(a) “Motor home” means a motor vehi-
cle that is a new or demonstrator vehicular
unit built on, or permanently attached to, a
self-propelled motor vehicle chassis, chassis
cab or van that becomes an integral part of
the completed vehicle, and that is designed
to provide temporary living quarters for rec-
reational, camping or travel use.

(b) “Motor home” does not include a
trailer, camper, van or vehicle manufactured
by an entity that primarily manufactures
motor vehicles other than motor homes as
defined in this subsection.

(c) “Motor home” does not include “liv-
ing facility components,” which means those
items designed, used or maintained primarily
for the living quarters portion of the motor
home, including but not limited to the floor-
ing, plumbing fixtures, appliances, water
heater, fabrics, door and furniture hardware,
lighting fixtures, generators, roof heating
and air conditioning units, cabinets, counter-
tops, furniture and audio-visual equipment.

(4) “Motor vehicle” means a passenger
motor vehicle as defined in ORS 801.360 that
is purchased in this state or is purchased

outside this state but registered in this state.
[Formerly 646.315; 2009 c.448 §1]

646A.402 Availability of remedy. The
remedy under the provisions of ORS 646A.400
to 646A.418 is available to a consumer if:

(1) A new motor vehicle does not con-
form to applicable manufacturer’s express
warranties;

(2) The consumer reports each noncon-
formity  to the manufacturer, the
manufacturer’s agent or the manufacturer’s
authorized dealer, for the purpose of repair
or correction, during the two-year period fol-
lowing the date of original delivery of the
motor vehicle to the consumer or during the
period ending on the date on which the
mileage on the motor vehicle reaches 24,000
miles, whichever period ends first; and

(3) The manufacturer has received direct
written notification from or on behalf of the
consumer and has had an opportunity to
correct the alleged defect. “Notification” un-
der this subsection includes, but is not lim-
ited to, a request by the consumer for an
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informal dispute settlement procedure under
ORS 646A.408. [Formerly 646.325; 2009 c.448 §2]

646A.404 Consumer’s remedies;
manufacturer’s affirmative defenses. (1)
If the manufacturer or agents or authorized
dealers of the manufacturer are unable to
conform the motor vehicle to an applicable
manufacturer’s express warranty by repair-
ing or correcting a defect or condition that
substantially impairs the use, market value
or safety of the motor vehicle to the con-
sumer after a reasonable number of attempts,
the manufacturer shall:

(a) Replace the motor vehicle with a new
motor vehicle; or

(b) Accept return of the vehicle from the
consumer and refund to the consumer the
full purchase or lease price and collateral
charges paid, less a reasonable allowance for
the consumer’s use of the motor vehicle. In
lieu of refunding, as part of the collateral
charges paid, the cost of an aftermarket item
purchased within 20 days after delivery of
the motor vehicle, the manufacturer may re-
move the aftermarket item from the motor
vehicle, if the aftermarket item can be re-
moved from the motor vehicle without dam-
age, and return the aftermarket item to the
consumer.

(2) Refunds must be made to the con-
sumer and lienholder, if any, as the interests
of the consumer and lienholder may appear.

(3)(a) As used in this section, “reasonable
allowance for the consumer’s use of the mo-
tor vehicle” means:

(A) For a motor vehicle that is not a
motorcycle or a motor home, an amount of
money equivalent to the motor vehicle mile-
age as described in paragraph (b) of this
subsection, multiplied by the combined
amount of the cash price or lease price of the
motor vehicle and the amount of any collat-
eral charges paid by the consumer, and di-
vided by 120,000.

(B) For a motorcycle, an amount of
money equivalent to the motor vehicle mile-
age as described in paragraph (b) of this
subsection, multiplied by the combined
amount of the cash price or lease price of the
motorcycle and the amount of any collateral
charges paid by the consumer, and divided
by 25,000.

(C) For a motor home, an amount of
money equivalent to the motor vehicle mile-
age as described in paragraph (b) of this
subsection, multiplied by the combined
amount of the cash price or lease price of the
motor home and the amount of any collateral
charges paid by the consumer, and divided
by 90,000.

(b) The motor vehicle mileage for the
purposes of the calculation described in par-
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agraph (a) of this subsection is the motor
vehicle’s mileage at the time the manufac-
turer takes an action described in subsection
(1) of this section, less 10 miles for mileage
that the motor vehicle traveled during any
period in which the consumer did not have
use of the motor vehicle because the man-
ufacturer or an agent or authorized dealer
of the manufacturer was repairing the motor
vehicle.

(4) It is an affirmative defense to a claim
under ORS 646A.400 to 646A.418 that:

(a) An alleged nonconformity does not
substantially impair such use, market value
or safety; or

(b) A nonconformity is the result of
abuse, neglect or unauthorized modifications

or alterations of the motor vehicle. [Formerly
646.335; 2009 c.448 §3]

646A.405 Manufacturer action under
ORS 646A.404; request to Department of
Transportation; notice to buyer; unlawful
practice; rules. (1) A manufacturer that
takes an action with respect to a motor ve-
hicle under ORS 646A.404 (1)(a) or (b) shall
request the Department of Transportation to:

(a) Title the motor vehicle in the
manufacturer’s name; and

(b) Inscribe on the certificate of title for
the motor vehicle and in the department’s
records concerning the motor vehicle the
notation “Lemon Law Buyback.”

(2) A person that acquires a motor vehi-
cle in order to sell, lease or otherwise trans-
fer the motor vehicle and that knows or
should have known that the manufacturer
took an action with respect to the motor ve-
hicle under ORS 646A.404 (1)(a) or (b) or that
the certificate of title for the motor vehicle
is inscribed with the notation specified in
subsection (1) of this section, before selling,
leasing or otherwise transferring the motor
vehicle shall:

(a) Provide the buyer, lessee or trans-
feree with a notice that states:

This vehicle was repurchased by its man-
ufacturer in accordance with Oregon’s con-
sumer warranty law because of a defect in
the vehicle. The title to this vehicle has been
permanently inscribed with the notation
“Lemon Law Buyback.”

(b) Obtain the signature of the buyer,
lessee or transferee on the notice in a space
provided for that purpose under a statement
in which the buyer, lessee or transferee ac-
knowledges receiving and understanding the
notice.
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(3) Failure to comply with the require-
ments of subsection (1) or (2) of this section
is an unlawful practice under ORS 646.608
and a person that fails to comply with the
requirements is subject to the causes of ac-
tion and remedies provided in ORS 646.632
and 646.638.

(4) The Director of Transportation may
adopt rules to prescribe the form and content
of the notice required under this section and
to require the disclosure of other information
the director deems necessary to inform a
buyer, lessee or transferee of the condition
of a motor vehicle that is subject to the pro-
visions of this section or information that is
otherwise material to a sale, lease or trans-
fer of the motor vehicle. [2009 c.448 §10]

646A.406 Presumption of reasonable
attempt to conform; extension of time for
repairs; notice to manufacturer. (1) It is
presumed that a reasonable number of at-
tempts have been undertaken to conform a
motor vehicle to the applicable
manufacturer’s express warranties if, during
the two-year period following the date of or-
iginal delivery of the motor vehicle to a
consumer or during the period ending on the
date on which the mileage on the motor ve-
hicle reaches 24,000 miles, whichever period
ends first:

(a) The manufacturer or an agent or au-
thorized dealer of the manufacturer has sub-
jected the mnonconformity to repair or
correction three or more times and has had
an opportunity to cure the defect alleged, but
the nonconformity continues to exist;

(b) The motor vehicle is out of service by
reason of repair or correction for a cumula-
tive total of 30 or more calendar days or 60
or more calendar days if the vehicle is a
motor home; or

(¢) The manufacturer or an agent or au-
thorized dealer of the manufacturer has sub-
jected a nonconformity that is likely to cause
death or serious bodily injury to repair or
correction at least one time and has made a
final attempt to repair or correct the non-
conformity, but the nonconformity continues
to exist.

(2) A repair or correction for purposes of
subsection (1) of this section includes a re-
pair that must take place after the expiration
of the earlier of either period.

(3) The period ending on the date on
which the mileage on the motor vehicle re-
aches 24,000 miles, the two-year period and
the 30-day period shall be extended by any
period of time during which repair services
are not available to the consumer because of
a war, invasion, strike, fire, flood or other
natural disaster.

(2017 Edition)



TRADE REGULATION

646A.430

(4) The presumption described in subsec-
tion (1) of this section does not apply against
a manufacturer unless the manufacturer has
received prior direct written notification
from or on behalf of the consumer and has
had an opportunity to cure the defect al-
leged. [Formerly 646.345; 2009 c.448 §4]

646A.408 Use of informal dispute
settlement procedure as condition for
remedy; binding effect on manufacturer.
If a manufacturer, for the purpose of settling
disputes that arise under ORS 646A.400 to
646A.418, establishes or participates in an
informal dispute settlement procedure that
substantially complies with the provisions of
16 C.F.R. part 703, as in effect on June 23,
2009, and causes a consumer to be notified
of the procedure, ORS 646A.404 does not ap-
ply to a consumer who has not first resorted
to the procedure. A decision resulting from
arbitration pursuant to the informal dispute
settlement procedure is binding on the man-
ufacturer but is not binding on the con-
sumer. [Formerly 646.355; 2009 c.448 §5]

646A.410 Informal dispute settlement
procedure; recordkeeping; review by De-
partment of Justice. A manufacturer which
has established or participates in an informal
dispute settlement procedure shall keep re-
cords of all cases submitted to the procedure
under ORS 646A.408 and shall make the re-
cords available to the Department of Justice
if the department requests them. The depart-
ment may review all case records kept under
this section to determine whether or not the
arbitrators are complying with the provisions
of ORS 646A.400 to 646A.418 in reaching
their decisions. [Formerly 646.357]

646A.412 Action in court; damages if
manufacturer does not act in good faith;
attorney fees; expert witness fees; costs.
(1) If a consumer brings an action in court
under ORS 646A.400 to 646A.418 against a
manufacturer and the consumer is granted
one of the remedies specified in ORS
646A.404 (1) by the court, the consumer shall
also be awarded up to three times the
amount of any damages, not to exceed
$50,000 over and above the amount due the
consumer under ORS 646A.404 (1), if the
court finds that the manufacturer did not act
in good faith.

(2) Except as provided in subsection (3)
of this section, the court may award reason-
able attorney fees, fees for expert witnesses
and costs to a consumer who prevails in an
appeal or action under ORS 646A.400 to
646A.418. If a court finds that a consumer
brought an action under ORS 646A.400 to
646A.418 in bad faith or solely for the pur-
poses of harassment, the court may award a
fprevailing manufacturer reasonable attorney
ees.
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(3) The court may award reasonable at-
torney fees, fees for expert witnesses and
costs to the prevailing party in an appeal or
action under ORS 646A.400 to 646A.418 that

involves a motor home. [Formerly 646.359; 2009
c.448 §6]

646A.414 Limitations on actions
against dealers. (1) Except as provided in
ORS 646A.405, nothing in ORS 646A.400 to
646A.418 creates a cause of action by a con-
sumer against a vehicle dealer.

(2) A manufacturer may not join a dealer
as a party in a proceeding brought under
ORS 646A.400 to 646A.418, nor may the
manufacturer try to collect from a dealer
damages assessed against the manufacturer
in a proceeding brought under ORS 646A.400
to 646A.418. [Formerly 646.361; 2009 c.448 §7]

646A.416 Limitation on commence-
ment of action. An action brought under
ORS 646A.400 to 646A.418 must be com-
menced within one year after whichever of
the following periods ends earlier:

(1) The period ending on the date on
which the mileage on the motor vehicle re-
aches 24,000 miles;

(2) The two-year period following the
date of the original delivery of the motor ve-
hicle to the consumer; or

(3) The period that ends after an exten-
sion of time provided under ORS 646A.406
(3). [Formerly 646.365; 2009 c.448 §8]

646A.418 Remedies supplementary to
existing statutory or common law reme-
dies; election of remedies. Nothing in ORS
646A.400 to 646A.418 is intended in any way
to limit the rights or remedies that are oth-
erwise available to a consumer under any
other law. However, if the consumer elects
to pursue any other remedy in state or fed-
eral court, the remedy available under ORS
646A.400 to 646A.418 shall not be available
insofar as it would result in recovery in ex-
cess of the recovery authorized by ORS
646A.404 without proof of fault resulting in

dama$es in excess of such recovery. [Formerly
646.375

(Vehicle Protection Product Warranties)

646A.430 Definitions for ORS 646A.430
to 646A.450. As used in ORS 646A.430 to
646A.450:

(1) “Consumer” means a person in this
state who purchases a vehicle protection
product or who possesses a vehicle pro-
tection product and is entitled to enforce a
warranty for the product by reason of the
person’s possession.

(2) “Reimbursement insurance policy”
means an insurance policy issued to a
warrantor that:
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(a) Reimburses the warrantor for ex-
penses or other obligations the warrantor
incurs in complying with the terms and con-
ditions in a vehicle protection product war-
ranty; or

(b) Pays on a warrantor’s behalf all obli-
gations due under the terms and conditions
of the warrantor’s vehicle protection product
warranty.

(3) “Reimbursement insurer” means an
insurer that issues a reimbursement insur-
ance policy.

(4) “Seller” means a person engaged in
the business of offering a vehicle protection
product for sale to a consumer.

(5)(a) “Vehicle protection
means:

(A) A protective chemical, substance, de-
vice, product or system that is:

(i) Designed to prevent loss or damage to
a vehicle from a specific cause; and

(i) Accompanied by a written warranty
that provides that if the vehicle protection
product fails to prevent a specified loss or
damage, the warrantor will reimburse a con-
sumer for specified related and incidental
costs the consumer incurs as a result of the
vehicle protection product’s failure to per-
form in accordance with the terms of the
vehicle protection product warranty, if the
consumer purchases a physical product that
is designed or formulated to make the speci-
fied related and incidental costs less likely
to occur;

(B) An alarm system,;

(C) A product to mark motor vehicle
body parts;

(D) A lock for a motor vehicle steering
wheel, pedal or ignition;

(E) A product to etch motor vehicle win-
dows;

(F) A kill switch for motor vehicle ig-
nitions or fuel systems;

(G) A tracking system that uses satel-
lites, radio or electronic means; or

(H) Other similar or related chemicals,
substances, devices, products, systems or
services that are designed to prevent loss or
damage to a motor vehicle from a specific
cause.

(b) “Vehicle protection product” does not
include:

(A) A fuel or oil additive; or

(B) Other chemical products that are ap-
plied to a motor vehicle’s engine, trans-
mission or fuel system.

(6)(a) “Warrantor” means a person that
a vehicle protection product warranty names
as the contractual obligor to the consumer.

product”
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(b) “Warrantor” does not include an au-
thorized insurer that provides a warranty re-

imbursement insurance policy. [2007 c.685 §1;
2013 ¢.527 §3]

646A.432 Applicability of ORS 646A.430
to 646A.450; applicability of other law. (1)
ORS 646A.430 to 646A.450 apply to vehicle
protection product warranties that:

(a) Accompany vehicle protection pro-
ducts delivered to consumers in this state;
and

(b) Require the warrantor, to the extent
set forth in the warranty, to pay to the con-
sumer expenses related to the loss of or
damage to the vehicle.

(2) A vehicle protection product warranty
subject to ORS 646A.430 to 646A.450 is not
a service contract and is not subject to the
provisions of ORS 646A.150 to 646A.172. A
seller’s or warrantor’s selling or providing a
warranty for a vehicle protection product in
compliance with ORS 646A.430 to 646A.450
does not subject the seller or warrantor to
ORS 646A.150 to 646A.172.

(3) A vehicle protection product warranty
subject to ORS 646A.430 to 646A.450 is not
insurance and is not subject to the pro-
visions of the Insurance Code. A seller’s or
warrantor’s selling or providing a warranty
for a vehicle protection product in compli-
ance with ORS 646A.430 to 646A.450 does not
subject the seller or warrantor to the Insur-
ance Code. [2007 c.685 §2]

646A.434 Sale of vehicle protection
product; conditions and requirements. (1)
A person may not offer for sale or sell a ve-
hicle protection product that includes a ve-
hicle protection product warranty unless, at
the time of the sale, the seller or a
warrantor provides to the consumer:

(a) A copy of the vehicle protection
product warranty for the vehicle protection
product; or

(b) A receipt for, or other written evi-
dence of, the consumer’s purchase of the ve-
hicle protection product.

(2) A warrantor who complies with sub-
section (1)(b) of this section shall provide to
the consumer a copy of the vehicle pro-
tection product warranty within 30 days af-
ter the date of purchase.

(3) The vehicle protection product war-
ranty must:

(a) Be written and printed or typed;

(b) List, either preprinted on the war-
ranty document or, if negotiated at the time
of sale, in an addition to the warranty docu-
ment, the purchase price and terms of sale
for the vehicle protection product;
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(c) List the name, address, phone number
and other available contact information for
the warrantor;

(d) List, either preprinted on the war-
ranty document or in an addition to the
warranty document at the time of sale, the
name of and contact information for the ad-
ministrator for the vehicle protection prod-
uct warranty, if any, the name of the seller
and the name of the consumer, if the con-
sumer has provided the consumer’s name to
the warrantor;

(e) Specify the nature or contents of the
vehicle protection product or the services
included with the product and any limita-
tions, exceptions or exclusions;

(f) Describe the procedure for making a
claim under the warranty and provide an ad-
dress and telephone number for submitting
claims;

(g) Specify any restrictions governing the
transferability or cancellation of the vehicle
protection product warranty;

(h) Disclose the items for which the
warrantor will pay incidental expenses, along
with any formula the warrantor uses to cal-
culate the expenses, or provide for a fixed
sum for payment of incidental expenses;

(i) State the consumer’s duties, including
any duty to protect against further damage
to the vehicle and any requirement to follow
the warranty’s instructions;

(j) State that a reimbursement insurance
policy guarantees the obligations to the con-
sumer set forth in the warranty;

(k) List the name and address and other
available contact information for the re-
imbursement insurer and state that if the
warrantor does not provide a covered service
within 60 days after the date the consumer
provides proof of loss or damage, the con-
sumer may apply directly to the reimburse-
ment insurer for reimbursement;

(L) List the name, mailing address and
telephone number for the Department of
Consumer and Business Services and state
that the consumer may address unresolved
complaints concerning a warrantor or ques-
tions concerning the regulation of a
warrantor to the department; and

(m) State that the vehicle protection
product warranty is a product warranty and
not insurance. [2007 c.685 §3]

646A.436 Warrantor registration; re-
quirements; expiration; fees; rules. (1) A
person may not conduct business as a
warrantor in this state or make a represen-
tation that the person is a warrantor in this
state unless the person registers in writing
with the Director of the Department of Con-
sumer and Business Services in a form the
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director prescribes by rule. For purposes of
this section, a person who offers for sale or
sells a vehicle protection product but does
not offer a warranty with the product or is
not contractually obligated to any perform-
ance under the terms and conditions of a
warranty that accompanies the product is
not a warrantor subject to this section.

(2) A registration form submitted to the
director under this section shall contain the
following information:

(a) The warrantor’s name and telephone
number and the address of the warrantor’s
principal office;

(b) The name, address and telephone
number of the warrantor’s agent for the ser-
vice of process in this state if the agent is
not the warrantor;

(c) The identities of the warrantor’s
executive officer and officers directly re-
sponsible for the warrantor’s business oper-
ations related to vehicle protection product
warranties;

(d) The name, address and telephone
number of any person the warrantor desig-
nates to administer the warrantor’s vehicle
protection product warranties in this state;

(e) A copy of each warranty form the
warrantor proposes to use in this state; and

(f) A copy of a warranty reimbursement
insurance policy the warrantor intends to
use to demonstrate the warrantor’s financial

responsibility in accordance with ORS
646A.438.

(3) A warrantor shall report any changes
to the information provided in this section to
the director not later than 30 days after the
information has changed.

(4) A registration under this section ex-
pires on December 31 of each year. The di-
rector by rule shall prescribe a procedure for
renewing a registration under this section.

(6) A warrantor shall pay a fee in an
amount the director sets by rule for each
registration or renewal under this section.
The fee must be in an amount that, when
aggregated with all other fees collected un-
der this section, is sufficient to pay the ex-
penses of administering and enforcing ORS
646A.430 to 646A.450. [2007 c.685 §4]

646A.438 Reimbursement insurance;
requirements; insurer qualifications. (1)
A warrantor shall obtain a reimbursement
insurance policy from a qualified reimburse-
ment insurer that covers all liability to the
consumer under all vehicle protection prod-
uct warranties a warrantor issues. A quali-
fied reimbursement insurer is:

(a) An insurer authorized to transact in-
surance in this state under a certificate of
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authority issued in accordance with the In-
surance Code; or

(b) A surplus lines insurer.

(2) The Department of Consumer and
Business Services may not require any other
financial security requirements or financial
standards for warrantors. [2007 c.685 §5]

646A.440 Required provisions of re-
imbursement insurance policy; cancella-
tion; notice. (1) A reimbursement insurance
policy for a warranty issued in accordance
with ORS 646A.430 to 646A.450 shall have
the following provisions:

(a) The reimbursement insurer that is-
sues the policy will reimburse or pay on be-
half of the warrantor any amounts the
warrantor is legally obligated to pay or will
provide any service that the warrantor is le-
gally obligated to perform under the vehicle
protection product warranty.

(b) If the warrantor does not pay or pro-
vide to the consumer the amounts or the
service for which the warrantor is legally
obligated within 60 days after the date the
consumer provides proof of loss or damage,
the reimbursement insurer will pay the
amount or provide the service directly to or
on behalf of the consumer.

(¢) A reimbursement insurer may not de-
fend against a consumer’s claim for payment
of an amount or performance of a service
described in paragraph (a) of this subsection
on the basis that the consumer did not pay
the premium for the reimbursement insur-
ance policy. For the purposes of any claim a
consumer makes wunder the policy, the
consumer’s payment for the vehicle pro-
tection product shall constitute payment of
the premium for the reimbursement insur-
ance policy.

(d) The warrantor to whom a reimburse-
ment insurer issued a reimbursement insur-
ance policy is an agent or representative of
the reimbursement insurer for the purpose
of obligating the reimbursement insurer to
the consumer under the terms and conditions
of the reimbursement insurance policy.

(2) A reimbursement insurer may not
cancel a reimbursement insurance policy un-
til the insurer delivers to the warrantor and
the Director of the Department of Consumer
and Business Services a written notice of
cancellation.

(3) A reimbursement insurer that cancels
a reimbursement insurance policy does not
reduce the reimbursement insurer’s responsi-
bility for vehicle protection products that the
warrantor issued and insured under the pol-
icy before the cancellation date.
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(4) A warrantor that receives a cancella-
tion notice for a reimbursement insurance
policy shall:

(a) Obtain new reimbursement insurance
from a reimbursement insurer qualified in
accordance with ORS 646A.438 and file proof
with the Director of the Department of Con-
sumer and Business Services that the
warrantor has obtained new insurance; or

(b) Discontinue offering vehicle pro-
tection product warranties as of the date of
cancellation and until the warrantor obtains
new reimbursement insurance from a re-
imbursement insurer qualified in accordance
with ORS 646A.438. [2007 c.685 §6]

646A.442 Vehicle protection product
warranty administrator. A warrantor may
designate a person as an administrator for
the warrantor’s vehicle protection product

warranties under ORS 646A.430 to 646A.450.
[2007 ¢.685 §7]

646A.444 Recordkeeping requirements
for warrantor; record retention. (1) A
warrantor shall maintain accurate accounts,
books and other records for transactions
regulated under ORS 646A.430 to 646A.450
and shall make the records available to the
Director of the Department of Consumer and
Business Services for inspection during
normal business hours. The warrantor’s re-
cords shall include:

(a) A copy of the warranty for each
unique form of vehicle protection product
sold;

(b) The name and address of each con-
sumer;

(¢) A list of the locations where the
warrantor’s vehicle protection products are
offered for sale or sold; and

(d) Dates, descriptions, amounts and re-
ceipts for payments to consumers for claims
related to the vehicle protection product
warranty or any expenditures related to pro-
viding the vehicle protection product war-
ranty.

(2) Except as provided in subsection (4)
of this section, a warrantor shall retain all
records required under subsection (1) of this
section for at least two years after the period
of coverage specified in the vehicle pro-
tection product warranty has expired.

(3) A warrantor may maintain records
required under this section in an electronic
form. If the warrantor maintains a record in
a format other than paper, the warrantor
shall reformat the record into a legible paper
copy at the director’s request.

(4) A warrantor that no longer conducts
business in this state shall maintain the
warrantor’s records until 10 years after the
date of the last sale of a vehicle protection
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product that includes the warrantor’s war-
ranty. [2007 c.685 §8]|

646A.446 Prohibited conduct for
warrantor. (1) A warrantor may not use in
the warrantor’s name:

(a) “Casualty,” “surety,” “insurance,”
“mutual” or any other word descriptive of
the casualty, insurance or surety business;
or

(b) A name deceptively similar to the
name or description of any insurance com-
pany, surety corporation or other warrantor.

(2) A warrantor may use the word
“guaranty” or a similar word in the
warrantor’s name. [2007 c.685 §9]

646A.448 Prohibited activities. (1) A
warrantor or a warrantor’s representative, in
the warrantor’s vehicle protection product
warranty or in an advertisement or literature
for the warranty, may not:

(a) Make, permit or cause to be made any
false or misleading statement; or

(b) Intentionally omit a material state-
ment that would be considered misleading if
omitted.

(2) A seller or warrantor may not re-
quire, as a condition of financing, that a re-
tail purchaser of a motor vehicle purchase a
vehicle protection product. [2007 c.685 §10]

646A.450 Rules; investigative powers
of department. (1) The Director of the De-
partment of Consumer and Business Services
may adopt rules to implement and enforce
ORS 646A.430 to 646A.450.

(2) The director may investigate
warrantors or other persons as reasonably
necessary to enforce ORS 646A.430 to
646A.450 and to protect consumers in this
state. [2007 c.685 §11]

646A.452 Enforcement by Attorney
General. The Attorney General may enforce
violations of ORS 646A.430 to 646A.450 under
ORS 646.608. [2007 c.685 §12]

(Warranties on Assistive Devices)

646A.460 Definitions for ORS 646A.460
to 646A.476. As used in ORS 646A.460 to
646A.476:

(1) “Assistive device” or “device” means:

(a) Wheelchairs and scooters of any kind,
including other aids that enhance the mobil-
ity or positioning of an individual using a
wheelchair or scooter of any kind, such as
motorization, motorized positioning features
and the switches and controls for any mo-
torized features; and

(b) Hearing aids as defined
694.015.

in ORS
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(2) “Assistive device system” means a
system of assistive devices. An “assistive de-
vice system” may be a single assistive device,
or each component part of the assistive de-
vice system may be considered a separate
assistive device.

(3) “Authorized dealer” means a dealer
authorized by a manufacturer to sell or lease
assistive devices manufactured or assembled
by the manufacturer.

(4) “Collateral costs” means expenses in-
curred by a consumer in connection with the
repair of a nonconformity, including the cost
of delivering the assistive device to the man-
ufacturer or dealer for repair and obtaining
an alternative device if no loaner was of-
fered.

~ (5) “Consumer” means any of the follow-
ing:

(a) The purchaser of an assistive device,
if the device was purchased from a dealer or
manufacturer for purposes other than resale;

(b) A person to whom the assistive device
is transferred for purposes other than resale,
if the transfer occurs before the expiration
of an express warranty applicable to the de-
vice;

(¢) A person who may enforce the war-
ranty; or

(d) A person who leases an assistive de-
vice from a dealer under a written lease.

(6) “Current value of the written lease”
means the total amount for which the lease
obligates the consumer during the period of
the lease remaining after its early termi-
nation, plus the dealer’s early termination
costs and the market value of the assistive
device at the lease expiration date if the
lease sets forth that market value, less the
dealer’s early termination savings.

(7) “Dealer” means a person who is in
the business of selling or leasing assistive
devices.

(8) “Demonstrator” means an assistive
device that would be new but for its use,
since its manufacture, only for the purpose
of demonstrating the device to the public or
prospective buyers or lessees.

(9) “Early termination cost” means any
expense or obligation that a dealer incurs as
a result of both the termination of a written
lease before the termination date set forth in
the lease and the return of an assistive de-
vice to a manufacturer under ORS 646A.464
(4). “Early termination cost” includes a pen-
alty for prepayment under a finance ar-
rangement.

(10) “Early termination savings” means
any expense or obligation that a dealer
avoids as a result of both the termination of
a written lease before the termination date
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set forth in the lease and the return of an
assistive device to a manufacturer under
ORS 646A.464 (4). “Early termination
savings” includes the interest charge that
the dealer would have paid to finance the
device or, if the dealer does not finance the
device, the difference between the total
amount for which a lease obligates the con-
sumer during the period of the lease term
remaining after the early termination and
the present market value of that amount at
the date of the early termination.

(11) “Individual with a disability” means
any individual who is considered to have a
mental or physical disability or impairment
for the purposes of any law of this state or
of the United States, including any rules or
regulations adopted under those laws.

(12) “Loaner” means an assistive device,
provided to the consumer for use by the user
free of charge, that need not be new or be
identical to or have functional capabilities
equal to or greater than those of the original
assistive device, but that meets the following
conditions:

(a) It is in good working order;

(b) It performs at a minimum the most
essential functions of the original assistive
device, in light of the disability of the user;
and

(¢) Any differences between it and the
original assistive device do not create a
threat to safety.

(13) “Manufacturer” means a person who
manufactures or assembles assistive devices
and agents of that person, including an im-
porter, a distributor, factory branch, distrib-
utor branch and any warrantor of the
manufacturer’s device, but does not include
a dealer.

(14)(a) “Nonconformity” means a condi-
tion or defect that substantially impairs the
use, market value or safety of an assistive
device and that is covered by an express
warranty applicable to the device or to a
component of the device.

(b) “Nonconformity” does not include a
condition or defect that:

(A) Is the result of abuse or neglect of
the device by a consumer;

(B) Is the result of an unauthorized mod-
ification or alteration of the device by a
consumer if the modification or alteration
substantially affects the performance of the
device; or

(C) For hearing aids, is the result of
normal use of the hearing aid and when the
condition or defect could be resolved through
fitting adjustments, cleaning or proper care.

(15)(a) “Reasonable allowance for wuse”
means:
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(A) When an assistive device has been
sold to a consumer, no more than the amount
obtained by multiplying the full purchase
price of the device by a fraction, the denom-
inator of which is the number of days in the
useful life of the device and the numerator
of which is the number of days that the de-
vice was used before the consumer first re-
ported the nonconformity to the
manufacturer or any authorized dealer.

(B) When an assistive device has been
leased to a consumer, no more than the
amount obtained by multiplying the total
amount for which the written lease obligates
the consumer by a fraction, the denominator
of which is the useful life of the device and
the numerator of which is the number of
days that the device was used before the
consumer first reported the nonconformity to
the manufacturer or any authorized dealer.

(b) As used in this subsection, the useful
life of the assistive device is the greater of:

(A) Five years; or

(B) Such other time that the consumer
may prove to be the expected useful life of
assistive devices of the same kind.

(16) “Reasonable attempt to repair”
means, within the terms of an express war-
ranty applicable to an assistive device:

(a) The same nonconformity is subject to
repair at least two times by the manufac-
turer or any authorized dealer and the non-
conformity continues; or

(b) The assistive device is out of service,
by reason of repair or correction, for an ag-
gregate of at least 30 days after notification
to the manufacturer or any authorized dealer
because of the nonconformity.

(17) “User” means an individual with a
disability who, by reason thereof, needs and

actually uses the assistive device. [Formerly
646.482]

646A.462 Express warranty; duration.
(1) A manufacturer who sells or leases an
assistive device, including a demonstrator, to
a consumer, either directly or through a
dealer, shall furnish, at a minimum, an ex-
press warranty that the device shall be free
from any nonconformity. The manufacturer
shall set forth the warranty fully in readily
understood language and shall clearly iden-
tify the party making the warranty, the
rights that the warranty gives the consumer
and how the consumer can exercise the
rights.

(2) If the manufacturer does not furnish
the express warranty described in subsection
(1) of this section, the manufacturer shall be
considered to have provided an express war-
ranty that the device shall be free from any
nonconformity.
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(3) The duration of the warranty shall be
not less than one year from the date of first
delivery of the assistive device to the con-
sumer. [Formerly 646.484]

646A.464 Repair of assistive device.
(1)(a) If a new assistive device or demonstra-
tor does not conform to an applicable express
warranty and the consumer reports the non-
conformity to the manufacturer, the dealer
who sold or leased the device or any author-
ized dealer and makes the assistive device
available for repair before one year after first
delivery of the device to the consumer, the
nonconformity shall be repaired at no charge
to the consumer. If the consumer notifies the
manufacturer, the manufacturer is jointly
obligated together with any of its authorized
dealers.

(b) A repair for purposes of this subsec-
tion includes a repair that must take place
after the expiration of one year after first
delivery of the assistive device to the con-
sumer, provided that the defect occurred
prior to the expiration of the warranty period
and the consumer notified the manufacturer
within 30 days after expiration of the period.

(2)(a) Except as provided in paragraphs
(b) and (c) of this subsection, each manufac-
turer of an assistive device sold or leased in
this state shall:

(A) Maintain or cause to be maintained
in this state sufficient service and repair fa-
cilities to carry out the terms of the war-
ranty described in ORS 646A.462; and

(B) At the time of the sale or lease, pro-
vide the consumer with the names, addresses
and telephone numbers of all such service
and repair facilities and of all authorized
dealers.

(b) If the manufacturer does not provide
service and repair facilities in this state, the
consumer may return the nonconforming as-
sistive device to the dealer who sold or
leased the device or to any authorized dealer
for replacement, service or repair in accor-
dance with the terms and conditions of the
express warranty. The replacement, service
or repair shall be at the option of the dealer
to whom the device is returned. If that
dealer does not replace the nonconforming
device or does not effect the service or repair
of the device in accordance with the war-
ranty, the dealer shall reimburse the con-
sumer in an amount equal to the purchase
or lease price paid, less a reasonable allow-
ance for use by the consumer.

(¢) Each manufacturer who, with respect
to a new assistive device sold within this
state, does not provide a service or repair
facility within this state is liable for the fol-
lowing amounts to any dealer who incurs
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obligations in giving effect to the express
warranty described in ORS 646A.462:

(A) In the event of replacement, in an
amount equal to the cost to the dealer of the
replaced assistive device and any cost of
transporting the device, plus a reasonable
handling charge;

(B) In the event of service or repair, in
an amount equal to that which would ordi-
narily be received by the dealer for rendering
such service or repair, including actual and
reasonable costs of the service or repair and
the costs of transporting the assistive device,
if such costs are incurred, plus a reasonable
profit; or

(C) In the event of reimbursement under
paragraph (b) of this subsection, in an
amount equal to that reimbursed to the con-
sumer plus a reasonable handling or service
charge.

(3) For purposes of this section, a con-
sumer reports a nonconformity when the
consumer:

(a) Makes any communication, written or
oral, that describes the problem with the as-
sistive device, or that may be reasonably un-
derstood as an expression of dissatisfaction
with any aspect of the operation of the de-
vice. The communication need only indicate
in some way the nature of the problem, such
as an indication of the functions that the
device is not performing or performing un-
satisfactorily for the consumer, and need not
be in technical language nor attempt to state
the cause of the problem; and

(b) Does not refuse to make the assistive
device available to the manufacturer, the
dealer who sold or leased the device or any
authorized dealer for repair.

(4)(a) It shall be presumed that the con-
sumer has made the assistive device avail-
able to the manufacturer, the dealer who
sold or leased the device or an authorized
dealer for repair if the consumer allows the
manufacturer or dealer to take the device
from the consumer’s residence or other lo-
cation where the user customarily uses the
device.

(b) The consumer shall be required to
deliver the device to another location only
upon a showing that it would be a substan-
tially greater hardship for the manufacturer,
the dealer who sold or leased the device or
any authorized dealer to take the device from
the consumer’s residence or other location
where the user customarily uses the device
than for the consumer to deliver the device.

(¢) If the consumer must deliver the de-
vice to another location in order to enable
the manufacturer to repair the device, the
manufacturer shall reimburse the consumer
for the costs of the delivery.
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(5)(a) A person required to repair an as-
sistive device under this section shall provide
the consumer a loaner if the absence of a
loaner would be a threat to the safety of the
user or if the assistive device is out of ser-
vice for more than seven calendar days.

(b) Paragraph (a) of this subsection ap-
plies whether or not the rights of the con-
sumer provided by ORS 646A.466 (1) or (2)
have arisen and in addition to the remedies
relating to collateral costs provided by ORS
646A.460 to 646A.476. [Formerly 646.486]

646A.466 Replacement or refund after
attempt to repair. If a nonconformity de-
velops in a new assistive device or demon-
strator, the manufacturer shall, after a
reasonable attempt to repair the device or
demonstrator, at the option of the consumer:

(1) In the case of a sale, refund to the
consumer and to any holder of a perfected
security interest as their interest may ap-
pear, the full purchase price plus any finance
charge or sales tax paid by the consumer at
the point of sale and collateral costs, less a
reasonable allowance for use;

(2) In the case of a lease, refund to the
dealer and to any other holder of a perfected
security interest, as their interest may ap-
pear, the current value of the lease and re-
fund to the consumer the amount that the
consumer paid under the lease plus any
collateral costs, less a reasonable allowance
for use; or

(3) Provide a conforming replacement.
[Formerly 646.488]

646A.468 Procedures for replacement
or refund. (1) To receive the refund or re-
placement described in ORS 646A.466, the
consumer shall offer to the manufacturer of
the assistive device, the dealer who sold or
leased the device or any authorized dealer to
transfer possession of the device having the
nonconformity. The manufacturer shall:

(a) Make the refund within 14 calendar
days after the consumer offers to transfer
possession,;

(b) Make the replacement within 30 cal-
endar days after the consumer offers to
transfer possession; or

(c) Provide the consumer a loaner for use
if the replacement is not made within 14
calendar days after the consumer offers to
transfer possession. The loaner may be used
until replacement is made.

(2) The manufacturer may require as a
condition of making a timely refund or re-
placement described in ORS 646A.466 that
the consumer deliver possession of the ori-
ginal assistive device to the manufacturer,
the dealer who sold or leased the device or
any authorized dealer and sign any docu-
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ments necessary to transfer title and pos-
session of the device, or necessary to provide
evidence of the transfer, to any person des-
ignated by the manufacturer.

(3) Subsection (2) of this section applies
only if:

(a) The time and place of the mutual ac-
tivities described in subsection (2) of this
section are readily accessible to the con-
sumer; and

(b) The manufacturer provides the con-
sumer written notice in 12-point bold type
stating in clear and understandable language
the time and place of the mutual activities
and directing the consumer to meet at that
time and place. The notice must be received
by the consumer no later than four business
days before the time of the mutual activities.

(4) A person shall not enforce a lease
against the consumer for use of an assistive
device during any period of nonconformity or
after the consumer returns the device to the

manufacturer as described by this section.
[Formerly 646.490]

646A.470 Sale or lease of returned as-
sistive device. (1) An assistive device re-
turned by a consumer or dealer in this state,
or by a consumer or dealer in another state
under a similar law of that state, may not be
sold or leased again in this state unless full
disclosure of the reasons for return is made
to the prospective buyer or lessee.

(2) If a sale or lease is made in violation
of subsection (1) of this section, a consumer
who bought or took the lease of the assistive
device shall have the rights of a consumer
of a new device provided by ORS 646A.466,
without regard to whether there is a non-
conformity or to whether there has been a
reasonable attempt to repair the device. The
following paragraphs apply to a sale or lease
under this section:

(a) If the consumer chooses the refund
option described in ORS 646A.466, there shall
be no deduction from the full purchase price
in calculating the refund wunder ORS
646A.466;

(b) The rights described in this subsec-
tion run against the person who last sold or
transferred the assistive device to any other
person, whether or not the other person is a
consumer, so long as the last person to sell
or transfer the device had knowledge of the
previous return of the device and did not
provide the disclosure required by subsection
(1) of this section; and

(¢) The rights described under this sub-
section must be declared and exercised by a
consumer within two years after the con-
sumer knows of the previous return and can
identify the person against whom the rights
run. [Formerly 646.492]
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646A.472 Dispute resolution. (1) A con-
sumer shall have the option of submitting
any dispute arising under ORS 646A.460 to
646A.476 to a dispute resolution procedure.
A manufacturer shall submit to the dispute
resolution procedure.

(2) The procedure shall provide at a min-
imum the right of each party to present its
case, to be in attendance during any presen-
tation made by the other party and to rebut
or refute such presentation. The individuals
conducting the dispute resolution procedure
must be objective.

(3) A decision resulting from the dispute
resolution procedure shall be binding on the
manufacturer.

(4) The records of the results of disputes
settled under this section shall be submitted
to the Department of Justice if the depart-
ment requests them and shall be available to
any person who makes a request for the re-
cords free of cost within 10 business days of
the person’s request. The department may
review all records created under this section
to determine whether or not the procedure
and decisions comply with the provisions of
ORS 646A.460 to 646A.476.

(5) The Department of Justice shall es-
tablish a roster of dispute resolution provid-
ers for consumers seeking to resolve disputes
with manufacturers or to assert their rights
under this section. [Formerly 646.494]

646A.474 Applicability of other laws;
waiver. ORS 646A.460 to 646A.476 shall not
be construed as limiting rights or remedies
available to a consumer under any other law.
Any waiver by a consumer of rights provided

by ORS 646A.460 to 646A.476 1is void.
[Formerly 646.496]

646A.476 Civil action for damages; at-
torney fees; limitation on actions. (1) In
addition to pursuing any other remedy, a
consumer may bring a private cause of ac-
tion to recover damages caused by a vio-
lation of any provision of ORS 646A.460 to
646A.476. The court shall award a consumer
who prevails in such an action pecuniary
loss and noneconomic damages, together
with costs, disbursements, reasonable attor-
ney fees and any equitable relief that the
court determines is appropriate. Pecuniary
loss caused by a violation of ORS 646A.460
to 646A.476 shall include collateral costs,
beginning at the time of the violation,
whether or not the consumer acquired the
rights provided by ORS 646A.466. If a con-
sumer has submitted a dispute arising under
ORS 646A.460 to 646A.476 to a dispute reso-
lution procedure as described in ORS
646A.472, the consumer may not bring a pri-
vate cause of action under this section relat-
ing to that dispute until a decision resulting
from the dispute resolution procedure has
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been issued or until the consumer has with-
drawn the dispute from the dispute resolu-
tion procedure.

(2) If a consumer appeals to a court from
a decision resulting from the dispute resolu-
tion procedure described in ORS 646A.472
because the consumer was not granted one
of the remedies by ORS 646A.460 to
646A.476, and the consumer is granted one
of the remedies by the court, the consumer
shall be awarded:

(a) Up to three times the amount of any
damages awarded if the court finds that the
party opposing the consumer did not act in
good faith in the dispute resolution proce-

ure;

(b) Reasonable attorney fees; and

(c) Any fees incurred in the dispute res-
olution procedure and any judicial action.

(3) If the party opposing the consumer is
the prevailing party in an action brought
under subsection (1) or (2) of this section, the
party opposing the consumer shall be entitled
to reasonable attorney fees if the court finds
the action to have been frivolous.

(4) Any action brought under this section
shall be commenced during the period begin-
ning one year after the date the assistive
device was originally delivered to the con-

sumer and ending two years later. [Formerly
646.498]

VEHICLE REPAIR SHOPS

646A.480 Definitions for ORS 646A.480
to 646A.495. As used in ORS 646A.480 to
646A.495:

(1)(a) “Motor vehicle” means a self-
propelled device, other than a motor home,
that is used:

(A) To transport persons or property
upon a public highway; and

(B) For personal, family or household
purposes.

(b) “Motor vehicle” does not include a
motor vehicle owned as part of a fleet and
maintained under the terms of a maintenance
contract.

(2) “Owner” means an individual who has
legal authority or apparent legal authority to
make decisions concerning the maintenance
or repair of a motor vehicle.

(3) “Owner’s designee” means an individ-
ual who received permission in accordance
with ORS 646A.495 to make decisions con-
cerning the repair or maintenance of a motor
vehicle.

(4)(a) “Vehicle repair shop” means an in-
dividual, corporation, partnership, limited li-
ability company or other business entity that
in exchange for payment evaluates the con-
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dition of, maintains or repairs a motor vehi-
cle.

(b) “Vehicle repair shop” does not in-
clude a motor vehicle body and frame repair
shop, as defined in ORS 746.275. [2009 c.133 §1]

646A.482 Estimate required before be-
ginning work; contents; evaluation. (1) A
vehicle repair shop shall prepare an estimate
of the cost of work the vehicle repair shop
proposes to perform on a motor vehicle be-
fore beginning the work. The vehicle repair
shop not later than before receiving final
payment shall give a copy of the estimate,
either as a separate document or in the form
of an invoice, to the owner or the owner’s
designee. The vehicle repair shop shall retain
a copy of the estimate. The estimate, at a
minimum, must:

(a) Describe the general nature of the
proposed work;

(b) Divide the work into separate tasks,
to the extent that the work may be divided
into separate tasks; and

(¢) List:

(A) The estimated cost of labor and the
parts or component systems the vehicle re-
pair shop proposes to replace;

(B) The amount of any
charges; and

(C) The total estimated cost, which may
consist of a reasonable range.

(2) If a vehicle repair shop proposes to
disassemble all or a portion of a motor vehi-
cle or to remove parts or components of a
motor vehicle in order to evaluate the con-
dition of the motor vehicle for the purpose
of recommending or proposing additional
work, in addition to complying with the re-
quirements shown in subsection (1) of this
section, the estimate must:

(a) List the total estimated cost of per-
forming the disassembly and evaluation and
a separate estimate of the cost for reassem-
bly, assuming for the purpose of the estimate
that the owner or owner’s designee elects
not to proceed with work the vehicle repair
shop may recommend or propose after evalu-
ating the condition of the motor vehicle; and

(b) State the estimated amount of time,
calculated from the date on which the owner
or owner’s designee authorizes the disassem-
bly, evaluation and reassembly of the motor
vehicle, that the vehicle repair shop would
reasonably take to reassemble the motor ve-
hicle if all necessary parts are available and
if the owner or owner’s designee, on the day
that the owner or owner’s designee receives
the estimate, elects not to proceed with work
the vehicle repair shop recommends or pro-
poses after evaluating the condition of the
motor vehicle. [2009 c.133 §2]

incidental
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646A.486 Prohibited actions if esti-
mate exceeds $200; revision of estimate;
methods to obtain owner authorization.
(1) Except as provided in subsection (2) of
this section, a vehicle repair shop may not
take any of the following actions if an esti-
mate prepared under ORS 646A.482 shows
that taking the action will cost the owner or
the owner’s designee more than $200:

(a) Evaluate the condition of a motor ve-
hicle.

(b) Disassemble all or a portion of a mo-
tor vehicle or remove parts or components
of a motor vehicle in order to evaluate the
condition of the motor vehicle.

(c) Perform labor or replace or recondi-
tion a part in order to:

(A) Repair a motor vehicle; or

(B) Maintain the motor vehicle in or re-
store the motor vehicle to an operable con-
dition or a condition that conforms with an
identified or recognized standard.

(d) Use a work method or procedure,
perform a task or labor or replace a part in
a manner that differs from the method, pro-
cedure, task, labor or part described or iden-
tified in the estimate, if the change increases
the cost specified in the estimate by more
than 10 percent or by more than $200,
whichever amount is less.

(2) A vehicle repair shop shall obtain a
separate authorization from the owner or the
owner’s designee before taking an action de-
scribed in subsection (1) of this section. After
consulting with the owner or owner’s desig-
nee, the vehicle repair shop shall:

(a) Cross out, remove from or otherwise
indicate on the estimate prepared under ORS
646A.482 the work the vehicle repair shop
will not perform on the motor vehicle and
recalculate and display on the estimate the
cost of work the vehicle repair shop will
perform before obtaining authorization or
assent from the owner or owner’s designee;
or

(b) Prepare a new estimate in accordance
with ORS 646A.482 and void the previous es-
timate before obtaining authorization or
assent from the owner or owner’s designee.

(3) The vehicle repair shop may obtain
authorization or assent by any of the follow-
ing means:

(a) Obtaining the signature of the owner
or owner’s designee under a statement
printed on the estimate that authorizes the
action.

(b) Obtaining the oral assent of the
owner or owner’s designee by telephone. The
vehicle repair shop shall provide the owner
or owner’s designee with all material infor-
mation shown on the estimate and shall note
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on the estimate the name and telephone
number of the person that gives the assent
and the date and time of the call.

(c) Receiving by facsimile, electronic mail
or other electronic means a written message
that authorizes the work. A facsimile mes-
sage must display the signature of the person
that gives the authorization and the date and
time of transmission. An electronic mail or
other electronic message must show the
name of the person that gives the authori-
zation and the date and time of transmission.
The vehicle repair shop shall attach the fac-
simile or a printout of the electronic mail or
other electronic message to a copy of the es-
timate. [2009 ¢.133 §3]

646A.490 Additional prohibited ac-
tions; reassembly required; copies. (1) A
vehicle repair shop may not:

(a) Charge a person for work not per-
formed on a motor vehicle even if the work
is shown on an estimate for which the vehi-
cle repair shop has obtained an authorization
from the owner or the owner’s designee.

(b) Provide or install used parts or any
component system composed of new and used
parts if an estimate prepared under ORS
646A.482 indicates that the vehicle repair
shop will use new parts or component sys-
t?ms in work performed on the motor vehi-
cle.

(¢) Knowingly provide or install, without
disclosing to the owner or the owner’s desig-
nee, a used or reconditioned part.

(2) A vehicle repair shop shall:

(a) Reassemble, if all necessary parts are
available, approximately within the time in-
dicated on an estimate prepared under ORS
646A.482 (2), a motor vehicle that the vehicle
repair shop has disassembled or from which
the vehicle repair shop has removed parts in
order to evaluate the condition of the motor
vehicle.

(b) Maintain for not less than one year,
in electronic or printed form, legible copies
of all documents required or provided under
ORS 646A.480 to 646A.495. [2009 c.133 §4]

646A.495 Owner designee; waiver of
authorization requirement. (1) An owner
may designate a person as the owner’s des-
ignee:

(a) In writing, either on the estimate
prepared under ORS 646A.482 or by means
of a separate document. The owner shall sign
a written designation made in accordance
with this paragraph. If the designation is a
separate document, the vehicle repair shop
shall attach a copy of the document to the
estimate.

(b) Orally or by telephone. For a desig-
nation made in accordance with this para-
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graph, the vehicle repair shop shall note on
the estimate the name and telephone number
of the person who made the designation, the
name of the owner’s designee and, if the
person made the designation by telephone,
the date and time of the call.

(2) An owner may waive the authori-
zation requirement set forth in ORS 646A.486
(2) only when the owner receives an expla-
nation of the authorization requirements and
signs a separate document directly under a
statement that conspicuously identifies the
authorization requirement.

(3) An owner may not designate a motor
vehicle repair shop or a principal, agent or
employee of a motor vehicle repair shop as
the owner’s designee.

(4) For purposes of this section, a state-
ment is conspicuous if a reasonable person
reading the separate document should have
noticed the statement. [2009 c¢.133 §5]

INFANT CRIB SAFETY

646A.500 Legislative findings; declara-
tion of purpose. (1) The Legislative Assem-
bly finds that:

(a) The disability and death of infants
resulting from injuries sustained in crib ac-
cidents are a serious threat to the public
health, welfare and safety of the people of
this state;

(b) Infants are an especially vulnerable
class of people;

(c) The design and construction of a crib
must ensure that the crib is a safe place to
leave an infant unattended for an extended
period of time;

(d) A parent or caregiver has a right to
believe that a crib is a safe place to leave an
infant;

(e) The United States Consumer Product
Safety Commission estimates that 40 children
suffocate or strangle in their cribs every
year;

(f) Existing state and federal legislation
is inadequate to deal with the hazard of in-
juries and death to infants from unsafe cribs;
and

(g) Prohibiting the remanufacture,
retrofitting, sale, contracting to sell or resell,
leasing or subletting of unsafe cribs, partic-
ularly unsafe secondhand, hand-me-down or
heirloom cribs, will prevent injuries and
deaths caused by unsafe cribs.

(2) The purpose of ORS 646A.500 to
646A.514 is to prevent the occurrence of in-
juries to and deaths of infants resulting from
unsafe cribs by making it illegal to remanu-
facture, retrofit, sell, contract to sell or re-
sell, lease, sublet or otherwise place in the
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stream of commerce any crib that is unsafe
for an infant using the crib. [Formerly 646.500]

646A.502 Short title. ORS 646A.500 to
646A.514 may be referred to as the Infant
Crib Safety Act. [Formerly 646.501]

646A.504 Definitions for ORS 646A.500
to 646A.514. As used in ORS 646A.500 to
646A.514:

(1) “Commercial user” means any person,
firm, corporation, association or nonprofit
corporation, or any agent or employee
thereof, including child care facilities or
family child care homes certified or regis-
tered by the Office of Child Care under ORS
329A.250 to 329A.450, who:

(a) Deals in cribs of the kind governed
by ORS 646A.500 to 646A.514;

(b) By virtue of the person’s occupation,
purports to have knowledge or skill peculiar
to the cribs governed by ORS 646A.500 to
646A.514; or

(c¢) Is in the business of remanufacturing,
retrofitting, selling, leasing, subletting or
otherwise placing cribs in the stream of
commerce.

(2) “Crib” means:

(a) Any full-size crib as that term is de-
fined in 16 C.F.R. 1508.3; or

(b) Any nonfull-size crib as that term is
defined in 16 C.F.R. 1509.2(b).

(3) “Individual” means a natural person
who is not a commercial user of cribs.

(4) “Infant” means an individual who is

less than three years of age. [Formerly 646.502;
2013 c.624 §85]

646A.506 Prohibited conduct. (1) A
commercial user may not remanufacture,
retrofit, sell, contract to sell or resell, lease,
sublet or otherwise place in the stream of
commerce a crib that is unsafe for an infant
using the crib.

(2) A crib is presumed to be unsafe pur-
suant to ORS 646A.500 to 646A.514 if it does
not conform to the following standards:

(a) 16 C.F.R. part 1508;
(b) 16 C.F.R. part 1509;
(c) 16 C.F.R. part 1303; and

(d) American Society for Testing Materi-
als Voluntary Standards F966-90, F1169.88,
F1822 and F406.

(3) Cribs that are presumed to be unsafe
under subsection (2) of this section include
but are not limited to cribs with any of the
following features or characteristics:

(a) Corner posts that extend more than
one-sixteenth of an inch;

(b) Spaces between side slats more than
two and three-eighths inches;
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(¢) Mattress supports that can be easily
dislodged from any point of the crib. A
mattress support can be easily dislodged if it
cannot withstand a 25-pound upward force
from underneath the crib;

(d) Cutout designs on the end panels;

(e) Rail height dimensions that do not
conform to the following:

(A) The height of the rail and end panel
as measured from the top of the rail or panel
in its lowest position to the top of the
mattress support in its highest position is at
least nine inches; or

(B) The height of the rail and end panel
as measured from the top of the rail or panel
in its highest position to the top of the
mattress support in its lowest position is at
least 26 inches;

(f) Any screws, bolts or hardware that is
loose or not secured,;

(g) Sharp edges, points, rough surfaces or
any wood surfaces that are not smooth and
free from splinters, splits or cracks; or

(h) Cribs with tears in mesh or fabric
sides.

(4) An individual may not remanufacture,
retrofit, sell, contract to sell or resell, lease,
sublet or otherwise place in the stream of
commerce a crib that is unsafe for an infant
using the crib. [Formerly 646.503]

646A.508 Penalties. (1) A commercial
user who willfully and knowingly sells,
leases or otherwise places in the stream of
commerce an unsafe baby crib as described
in ORS 646A.506 (1) to (3) commits a Class
A violation.

(2) An individual who willfully and
knowingly sells, leases or otherwise places in
the stream of commerce an unsafe baby crib
as described in ORS 646A.506 (1) to (3) com-

mits a Class B violation. [Formerly 646.504; 2011
¢.597 §259]

646A.510 Exemptions. (1) An antique or
vintage crib that is clearly not intended for
use by an infant is exempt from the pro-
visions of ORS 646A.500 to 646A.514 if the
antique or vintage crib is accompanied at the
time of remanufacturing, retrofitting, selling,
leasing, subletting or otherwise placing in
the stream of commerce by a notice fur-
nished by the commercial user that states
that the antique or vintage crib is not in-
tended for use by an infant and that the an-
tique or vintage crib is dangerous for use by
an infant.

(2) A commercial user is exempt from li-
ability resulting from use of an antique or
vintage crib in a manner that is contrary to
the notice required by this section.
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(3) As used in this section, “antique or
vintage crib” means a crib that is:

(a) 50 years or older measured from the
current year;

(b) Maintained as a collector’s item; and

(c) Not intended for use by an infant.
[Formerly 646.505]

646A.512 Private right of action; at-
torney fees. Any person may maintain an
action against a commercial user who vio-
lates ORS 646A.506 (1) to (3), to enjoin the
remanufacture, retrofitting, sale, contract to
sell or resell, lease or subletting of a crib
that is unsafe for an infant, and for reason-
able attorney fees and costs. [Formerly 646.506]

646A.514 Scope of remedies. Remedies
available under ORS 646A.508 and 646A.512
are in addition to any other remedies avail-

able under law to an aggrieved party.
[Formerly 646.507]

CHILDREN’S PRODUCTS

646A.525 Definitions for ORS 646A.525
to 646A.535. As used in ORS 646A.525 to
646A.535:

(1)(a) “Children’s product” means a con-
sumer product that is designed or intended:

(A) For the care of or use by a child un-
der 12 years of age; or

(B) To come into contact with a child
under 12 years of age at the time the product
is used.

(b) “Children’s product” does not include:

(A) A medication, drug, food or other
product that is intended to be ingested; or

(B) A crib, as defined in ORS 646A.504.

(2) “Retailer” means a person that, in the
ordinary course of the person’s business,
sells or offers for sale, leases, sublets or oth-
erwise distributes a children’s product to
consumers in this state.

(3)(a) “Warning” means a communication
about a health or safety hazard that a
children’s product poses to consumers that
is:

(A) Directed to a retailer; and

(B) Intended to inform the retailer about
the health or safety hazard, instruct the
retailer to remove the children’s product
from inventory or provide the retailer with
a method to eliminate the health or safety
hazard.

(b) “Warning” does not include a com-
munication:

(A) Directed to consumers; and

(B) Affixed to the children’s product or
packaging related to the children’s product
or provided by the retailer to the consumer
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as part of a transaction related to the
children’s product. [2008 c.31 §1]

646A.530 Prohibited sales of certain
children’s products; recall notices and
warnings; disposal of recalled children’s
products; compliance with warning in-
structions. (1) A retailer may not sell or of-
fer for sale, lease, sublet or otherwise
distribute a children’s product to consumers
in this state if the children’s product is:

(a) Subject to a recall notice issued by
or in cooperation with the United States
Consumer Product Safety Commission or a
successor agency;

(b) The subject of a warning issued by
the children’s product manufacturer or the
Consumer Product Safety Commission or a
successor agency that the intended use of the
children’s product constitutes a health or
safety hazard, unless the retailer has elimi-
nated the hazard and made the children’s
product safe for sale, lease, subletting or
distribution to consumers in strict compli-
ance with standards and instructions pro-
vided in or related to the warning; or

(c) Subject to a declaration by the Direc-
tor of the Oregon Health Authority under
ORS 453.055 or under rules adopted by the
Oregon Health Authority that the children’s
product is a banned hazardous substance.

(2) A retailer shall subscribe to or ar-
range to receive recall notices and warnings
issued by the Consumer Product Safety
Commission and warnings issued by man-
ufacturers from which the retailer receives
children’s products.

(3) A retailer shall dispose of a children’s
product identified in a recall notice or warn-
ing issued by or in cooperation with the
Consumer Product Safety Commission or a
successor agency in strict compliance with
disposal instructions included with or related
to the recall notice or warning.

(4) A retailer shall comply strictly with
all return, repair, retrofitting, labeling or re-
mediation instructions issued with or related
to a warning issued by the Consumer Prod-
uct Safety Commission or a successor
agency, an agency of this state or the

children’s product manufacturer. [2008 c.31 §2;
2009 ¢.595 §1162]

646A.535 Assistance of Attorney Gen-
eral in obtaining recall notices. The At-
torney General shall assist retailers in
obtaining information the retailers may need
to subscribe to or arrange to receive recall
notices issued by the United States Con-
sumer Product Safety Commission for
children’s products. The assistance shall in-
clude, but is not limited to, providing links
from the Attorney General’s website to a
website maintained by or in cooperation with
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the Consumer Product Safety Commission for
the purpose of disseminating product recall
notices. [2008 c.31 §3]

LICENSES

646A.550 Short title. ORS 646A.555 may
be cited as the Oregon Young Entrepreneurs
Act. [2009 c.276 §1]

646A.555 License to engage in business
activity not required for individual under
17 years of age. (1) Except as provided in
subsection (2) of this section and notwith-
standing any other provision of law, the
State of Oregon, a political subdivision of the
state or an agency of the state or of a poli-
tical subdivision of the state may not require
an individual under 17 years of age who is a
resident of this state to obtain a license or
permit to engage in a business activity in
which the individual operates as a sole pro-
prietor under the individual’s own name.

(2) This section does not affect a statute,
rule, ordinance or other provision of law that
requires a license, certificate, registration,
permit or other authorization to conduct a
business activity that is subject to regulation
for the purpose of protecting the environ-

ment or the public health, safety or welfare.
[2009 ¢.276 §2]

MERCURY IN LIGHTING PRODUCTS

646A.560 Legislative findings. The Leg-
islative Assembly finds that it is in the best
interest of this state to:

(1) Reduce the amount of mercury in
lighting that contains mercury; and

(2) Continue to work with federal, state
and local government agencies as well as
manufacturers, retailers and others to ex-
pand opportunities for consumers to recycle
lighting that contains mercury. [2012 c.52 §1]

646A.562 Definitions for ORS 646A.560
to 646A.566. As used in ORS 646A.560 to
646A.566:

(1) “Lighting that contains mercury”
means an electric lamp, including compact
fluorescent lamps, straight fluorescent lamps
and nonlinear fluorescent lamps, to which
mercury or mercury compounds are added
during the manufacturing process.

(2) “Long lifetime” means 25,000 hours
or more when tested on an electronic ballast,
including T8 instant start ballasts and T5
programmed start ballasts, and turned off
and on every three hours.

(3) “Normal lifetime” means less than
25,000 hours when tested on an electronic
ballast, including T8 instant start ballasts
and T5 programmed start ballasts, and
turned off and on every three hours.
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(4)(a) “Producer of lighting that contains
mercury’ means any person that:

(A) Manufactures and sells lighting that
contains mercury under its own brand;

(B) Resells under its own brand lighting
that contains mercury produced by other
suppliers;

(C) Imports or exports lighting that con-
tains mercury on a professional basis; or

(D) Serves as the importer or domestic
distributor of lighting that contains mercury
if the brand name owner is located outside
of the United States.

(b) “Producer of lighting that contains
mercury” does not mean a reseller of lighting
that contains mercury if the brand of the
manufacturer of the lighting that contains
mercury appears on the lighting.

(5) “Special purpose lighting” means ap-
pliance lighting, black lighting, germicidal
lighting, bug lighting, colored lighting, plant
lighting, straight fluorescent reflector light-
ing, reprographic lighting, shatter resistant
lighting, cold temperature lighting and
three-way lighting. [2012 c¢.52 §2]

646A.564 Standards for mercury con-
tent in electric lamps; exceptions. (1) A
producer of lighting that contains mercury
may not sell, offer for sale or distribute in
this state any electric lamps that contain
mercury in an amount exceeding, per lamp,
the following mercury content standards:

(a) 4 milligrams for screw-based compact
fluorescent lamps less than 25 watts.

(b) 5 milligrams for compact fluorescent
lamps equal to or more than 25 watts and
less than 40 watts.

(¢) 3 milligrams for straight fluorescent
T5 lamps with a normal lifetime.

(d) 4 milligrams for straight fluorescent
T8 lamps with a normal lifetime.

(e) 5 milligrams for straight fluorescent
T5 and T8 lamps with a long lifetime.

(f) 15 milligrams for T12 8-foot straight
fluorescent lamps.

(2) The mercury content standard speci-
fied in subsection (1)(d) of this section does
not apply to 8-foot models of straight flu-
orescent T8 lamps.

(3) The mercury content standards speci-
fied in subsection (1) of this section do not
apply to:

(a) High-output, and very high-output,
straight fluorescent lamps more than 32
millimeters in diameter.

(b) Mogul bi-pin based lamps.

(c) Preheat straight fluorescent lamps of
any size.
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(d) Special purpose lighting.

(e) High intensity discharge lamps. [2012
c.52 §3]
646A.566 Considerations for state

agency procurement of lighting devices
that contain mercury. When making pro-
curement decisions on lighting that contains
mercury, the Oregon Department of Admin-
istrative Services, after consultation with the
Department of Environmental Quality, shall
request information on mercury content, en-
ergy use, lumen output and lighting lifetime
from potential suppliers and shall, in accor-
dance with the Public Contracting Code and
rules adopted under the Public Contracting
Code, issue specifications and make procure-
ment decisions that favor lighting that con-

tains mercury that meets the mercury
content standards established by ORS
646A.564. [2012 c.52 §4]

PORTABLE ELECTRONICS
INSURANCE

646A.575 Definitions for ORS 646A.575
to 646A.590. As used in ORS 646A.575 to
646A.590:

(1) “Customer” means a person that pur-
chases or leases portable electronics.

(2) “Enrolled customer” means a cus-
tomer that purchases portable electronics in-
surance coverage from a vendor policyholder.

(3) “Insurer” means an insurer as defined
in ORS 731.106 that issues, sells or offers for
sale policies of portable electronics insurance
to vendor policyholders.

(4) “Limited license” means a license
that authorizes a vendor to issue, sell or of-
fer for sale portable electronics insurance
coverage.

(5) “Location” means a physical location
in this state or a website, call center site or
similar electronic or telephonic location
where portable electronics may be purchased
or leased.

(6) “Person” means an individual, part-
nership, corporation, incorporated or unin-
corporated association, joint stock company
or any similar entity or combination of enti-
ties acting in concert.

(7) “Portable electronics” means an elec-
tronics device that is portable and includes
accessories and services, including but not
limited to wireless services, related to use of
the device.

(8)(a) “Portable electronics insurance
coverage” means insurance that provides
coverage for the repair or replacement of
portable electronics in the event of loss,
theft, inoperability due to mechanical failure,
malfunction, damage or need for repair or
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replacement as a result of some other cov-
ered source of peril.

(b) “Portable electronics insurance cov-
erage” does not include:

(A) A service contract as defined in ORS
646A.152 that is governed by ORS 646A.150
to 646A.172;

(B) A warranty;

(C) A maintenance agreement as defined
in ORS 646A.152; or

(D) A policy of insurance covering the
obligations of a vendor or of a portable elec-
tronics manufacturer under a warranty.

(9) “Supervising entity” means an insurer
as defined in ORS 731.106, or an insurance
producer as defined in ORS 731.104, that may
or may not issue, sell or offer for sale poli-
cies of portable electronics insurance to ven-
dor policyholders.

(10) “Vendor” means a person engaged in
the business of selling or leasing or offering
for sale or lease portable electronics.

(11) “Vendor policyholder” means a ven-
dor that holds a limited license under ORS
646A.577 and that has been issued a policy
by an insurer or a supervising entity pursu-
ant to which the vendor may issue, sell or
offer for sale portable electronics insurance
coverage to customers. [2011 c.393 §1]

646A.577 Limited license required; ap-
plication; fee; renewal; prohibited repres-
entations. (1) A vendor may not issue, sell
or offer for sale portable electronics insur-
ance coverage unless the vendor has been
issued a limited license by the Department
of Consumer and Business Services under
this section.

(2)(a) An application for a limited license
under this section must be submitted on a
form in accordance with paragraph (b) of this
subsection and accompanied by a fee as pre-
scribed by the department by rule.

(b) The application must, at a minimum,
include:

(A) The name and street address of an
employee, agent or authorized representative
of the vendor who is the person designated
by the vendor as being responsible for the
vendor’s compliance with ORS 646A.575 to
646A.590; and

(B) The name and address in this state
of a person designated by the vendor as the
vendor’s agent upon whom may be served, in
the manner described in ORS 59.155, at any
time any process, notice or demand in a civil
proceeding brought in connection with port-
able electronics insurance coverage, includ-
ing a proceeding brought by the Director of
the Department of Consumer and Business
Services.
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(¢) A vendor licensed under this section
shall annually update the contact informa-
tion provided to the department under para-
graph (b) of this subsection.

(3)(a) A limited license issued under this
section is valid for two years unless sus-
pended or revoked by the department.

(b) A limited license may be renewed
upon expiration for another two-year period
upon application of the vendor and payment
of 1a fee as prescribed by the department by
rule.

(4) A vendor licensed under this section
may not advertise, represent or otherwise
hold itself out as being licensed to sell any
other type of insurance unless the vendor is
actually licensed under the laws of this state
1§;g] sell the other type of insurance. [2011 c.393

646A.580 Cost of coverage; billing re-
quirements; remission to insurer or
supervising entity; funds held in trust;
compensation. (1) A vendor policyholder
may bill and collect the cost of portable
electronics insurance coverage purchased by
an enrolled customer. Any charge to the en-
rolled customer for coverage that is not in-
cluded in the cost to the enrolled customer
to purchase or lease portable electronics
must be separately itemized in writing. If the
coverage is included with the purchase or
lease of portable electronics, whether or not
the coverage is included in the cost to the
enrolled customer of the purchase or lease
of the portable electronics, the vendor pol-
icyholder shall clearly and conspicuously
disclose in writing to the enrolled customer
that the coverage is included with the pur-
chase or lease of the portable electronics.

(2) If authorized by an insurer or a
supervising entity, a vendor policyholder that
bills and collects the cost of portable elec-
tronics insurance coverage from an enrolled
customer is not required to deposit the
amount paid in a segregated account but
shall remit the amount collected to the in-
surer or the supervising entity within 60
days of receipt from the enrolled customer.

(3) Moneys collected by a vendor policy-
holder from an enrolled customer for the cost
of portable electronics insurance coverage
are funds held by the vendor policyholder in
trust for the benefit of the insurer or the
supervising entity.

(4) A vendor policyholder may receive
compensation from an insurer or a supervis-
ing entity for billing and collecting the cost
of portable electronics insurance coverage
purchased by enrolled customers.

(5) Vendor policyholders, insurers and
supervising entities are not subject to ORS
744.083 and 744.084. [2011 c.393 §3]
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646A.582 Written disclosure require-
ments. A vendor policyholder shall make
available to prospective customers of port-
alble electronics written materials that dis-
close:

(1) That portable electronics insurance
coverage may duplicate coverage already
held by the customer, including but not lim-
ited to homeowner’s insurance or renter’s
insurance;

(2) That issuance of portable electronics
insurance coverage is not required for the
customer to purchase or lease portable elec-
tronics;

(3) The material terms of coverage, in-
cluding but not limited to:

(a) The identity of and contact informa-
tion for the insurer or the supervising entity
that issued the insurance policy to the ven-
dor policyholder;

(b) The amount of any applicable deduct-
ible and how the deductible is required to be
paid when a claim is made;

(c) The benefits of coverage; and

(d) Whether the covered portable elec-
tronics will be repaired or replaced with a
similar make and model, with a new or re-
conditioned device, accessory or part, or with
a device, accessory or part from other than
the original manufacturer;

(4) The process and requirements for re-
turning portable electronics, and any fees
that will apply in the event the enrolled
customer does not comply with the process
and requirements; and

(5) That the enrolled customer may can-
cel the portable electronics insurance cover-
age at any time and that the person paying
the premium shall receive a refund of the
unused portion of any amount that has been
paid for coverage. A reasonable administra-
tive fee may be charged in an amount not to

exceed 10 percent of the refund due. [2011
¢.393 §4]

646A.585 Exceptions to license re-
quirement; prohibited representations;
acts of employees. (1) An employee, agent
or authorized representative of a vendor pol-
icyholder may issue, sell or offer for sale
portable electronics insurance coverage to a

customer without obtaining a limited license
under ORS 646A.577 if:

(a) The vendor policyholder has been is-
sued a limited license under ORS 646A.577;
and

(b) The insurer or the supervising entity
that issued a policy of portable electronics
insurance to the vendor policyholder devel-
ops a training program for employees, agents
and authorized representatives of the vendor
policyholder that:
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(A) Is completed by employees, agents
and authorized representatives of the vendor
policyholder who are directly engaged in the
issuing, selling or offering for sale of port-
able electronics insurance coverage to cus-
tomers;

(B) Includes basic instruction about port-
able electronics insurance coverage and the
disclosures required under ORS 646A.582;
and

(C) If delivered electronically, includes a
supplementary education program that is
conducted and overseen by employees of the
insurer or the supervising entity.

(2) An employee, agent or authorized
representative of a vendor policyholder who
is authorized to issue, sell or offer for sale
portable electronics insurance coverage un-
der this section may not advertise, represent
or otherwise hold themselves out as holding
a limited license under ORS 646A.577 or be-
ing a licensed insurer or insurance producer
as those terms are defined in ORS 731.104
and 731.106 unless the employee, agent or
authorized representative has been issued a
limited license or is licensed as an insurer
or insurance producer under the laws of this
state.

(3) The acts of an employee, agent or au-
thorized representative of a vendor policy-
holder who is authorized to issue, sell or
offer for sale portable electronics insurance
coverage under this section are deemed to be
the acts of the vendor policyholder for pur-
g{gses of ORS 646A.575 to 646A.590. [2011 c.393

646A.588 Restrictions on modification
or termination of coverage; notice; con-
sent to notice. (1) Except as provided in
subsections (2) and (3) of this section, an in-
surer or a supervising entity that issued a
policy of portable electronics insurance to a
vendor policyholder may not modify or ter-
minate the terms and conditions of the policy
unless the insurer or the supervising entity:

(a) Provides the vendor policyholder and
enrolled customers with notice of the modifi-
cation or termination not less than 30 days
before the effective date of the modification
or termination; and

(b) In the event of a modification only,
provides:

(A) The vendor policyholder with a re-
vised policy or endorsement that is evidence
of the modification; and

(B) Each enrolled customer with a re-
vised certificate, endorsement or other evi-
dence of a change in terms and conditions,
updated written materials and a summary of
the material changes to the terms and con-
ditions of coverage.
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(2)(a) An insurer or a supervising entity
may terminate an enrolled customer’s port-
able electronics insurance coverage:

(A) Upon discovering fraud or a material
misrepresentation the enrolled customer
made in obtaining the coverage or in pre-
senting a claim; or

(B) For nonpayment of a premium.

(b) The insurer or the supervising entity
must notify the enrolled customer at least 15
days before a termination under this subsec-
tion.

(3) An insurer or a supervising entity
may immediately terminate an enrolled
customer’s portable electronics insurance
coverage if:

(a) The enrolled customer ceases to have
active wireless service with the vendor pol-
icyholder; or

(b) The enrolled customer exhausts the
aggregate limit of liability, and the insurer
or the supervising entity sends notice of ter-
mination to the enrolled customer within 30
days after the enrolled customer exhausts
the limit. If the insurer or the supervising
entity does not send a timely notice of ter-
mination to the enrolled customer, notwith-
standing the enrolled customer’s exhaustion
of the limit, coverage continues until the in-
surer or the supervising entity sends the en-
rolled customer a notice of termination.

(4) A vendor policyholder that has issued
portable electronics insurance coverage to an
enrolled customer may not terminate the
coverage unless the vendor policyholder pro-
vides the enrolled customer with notice of
the termination not less than 30 days before
the effective date of the termination. The
supervising entity may provide notice under
f)hihs 1sfubsection on the vendor policyholder’s

ehalf.

(5)(a) Notice or correspondence to a ven-
dor policyholder that is required under this
section, or that is otherwise required by law,
may be sent as an electronic record.

(b) Notice or correspondence that this
section or another provision of law requires
to be sent to an enrolled customer may be
sent as an electronic record if the enrolled
customer agrees to receive notice or corre-
spondence with respect to portable electron-
ics insurance coverage by electronic means
in accordance with ORS 84.001 to 84.061.

(c) If not sent by electronic means, notice
or correspondence may be sent by one of the
following means:

(A) In the case of a vendor policyholder,
mailed or delivered to the vendor policy-
holder at the vendor policyholder’s principal
place of business in this state; or
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(B) In the case of an enrolled customer,
mailed or delivered to the enrolled
customer’s last known mailing address.

(d) An insurer, a supervising entity or a
vendor policyholder that provides notice or
sends correspondence under this section
shall maintain proof of providing the notice
or sending the correspondence for a mini-
mum of three years after the termination of
the portable electronics insurance coverage.
Proof of mailing or delivery to the enrolled
customer’s last known mailing address or
electronic mailing address is sufficient proof
of providing the notice or sending the corre-

spondence. [2011 c.393 §6; 2013 c.97 §1; 2014 c.27 §1;
2017 c.450 §1]

646A.590 Rules. The Department of Con-
sumer and Business Services shall adopt

rules to carry out the provisions of ORS
646A.575 to 646A.590. [2011 ¢.393 §7]

646A.592 Enforcement. In addition to
all other penalties and enforcement pro-
visions provided by law, if a person violates
a provision of ORS 646A.575 to 646A.590 or
a rule adopted by the Department of Con-
sumer and Business Services under ORS
646A.590, the department may:

(1) Suspend or revoke the person’s lim-
ited license issued under ORS 646A.577;

(2) Modify the terms of the person’s lim-
ited license issued under ORS 646A.577 to
limit:

(a) The locations at which a vendor pol-
icyholder may issue, sell or offer for sale
portable electronics insurance coverage; or

(b) The ability of employees, agents or
authorized representatives of the vendor pol-
icyholder to issue, sell or offer for sale port-
able electronics insurance coverage; and

(3) Impose a civil penalty in the manner
provided in ORS 183.745 not to exceed $1,000
per violation or $10,000 for multiple vio-
lations. [2011 c.393 §8]

IDENTITY THEFT PREVENTION

646A.600 Short title. ORS 646A.600 to
646A.628 shall be known as the Oregon Con-

sumer Identity Theft Protection Act. [2007
c.759 §1]

646A.602 Definitions for ORS 646A.600
to 646A.628. As used in ORS 646A.600 to
646A.628:

(1)(a) “Breach of security” means an un-
authorized acquisition of computerized data
that materially compromises the security,
confidentiality or integrity of personal infor-
mation that a person maintains.

(b) “Breach of security” does not include
an inadvertent acquisition of personal infor-
mation by a person or the person’s employee
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or agent if the personal information is not
used in violation of applicable law or in a
manner that harms or poses an actual threat
to the security, confidentiality or integrity
of the personal information.

(2) “Consumer” means an individual resi-
dent of this state.

(3) “Consumer report” means a consumer
report as described in section 603(d) of the
federal Fair Credit Reporting Act (15 U.S.C.
1681a(d)), as that Act existed on January 1,
2016, that a consumer reporting agency com-
piles and maintains.

(4) “Consumer reporting agency” means
a consumer reporting agency as described in
section 603(p) of the federal Fair Credit Re-
porting Act (15 U.S.C. 1681la(p)) as that Act
existed on January 1, 2016.

(5) “Debt” means any obligation or al-
leged obligation arising out of a consumer
transaction.

(6) “Encryption” means an algorithmic
process that renders data unreadable or un-
usable without the use of a confidential
process or key.

(7) “Extension of credit” means a right
to defer paying debt or a right to incur debt
and defer paying the debt, that is offered or
granted primarily for personal, family or
household purposes.

(8) “Identity theft” has the meaning set
forth in ORS 165.800.

(9) “Identity theft declaration” means a
completed and signed statement that docu-
ments alleged identity theft, using the form
available from the Federal Trade Commis-
sion, or another substantially similar form.

(10) “Person” means an individual, pri-
vate or public corporation, partnership, co-
operative, association, estate, limited liability
company, organization or other entity,
whether or not organized to operate at a
profit, or a public body as defined in ORS
174.109.

(11) “Personal information” means:

(a) A consumer’s first name or first ini-
tial and last name in combination with any
one or more of the following data elements,
if encryption, redaction or other methods
have not rendered the data elements unusa-
ble or if the data elements are encrypted and
the encryption key has been acquired:

(A) A consumer’s Social Security num-
ber;

(B) A consumer’s driver license number
or state identification card number issued by
the Department of Transportation;

(C) A consumer’s passport number or
other identification number issued by the
United States;
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(D) A consumer’s financial account num-
ber, credit card number or debit card num-
ber, in combination with any required
security code, access code or password that
would permit access to a consumer’s finan-
cial account;

(E) Data from automatic measurements
of a consumer’s physical characteristics,
such as an image of a fingerprint, retina or
iris, that are used to authenticate the
consumer’s identity in the course of a finan-
cial transaction or other transaction;

(F) A consumer’s health insurance policy
number or health insurance subscriber iden-
tification number in combination with any
other unique identifier that a health insurer
uses to identify the consumer; or

(&) Any information about a consumer’s
medical history or mental or physical condi-
tion or about a health care professional’s
medical diagnosis or treatment of the con-
sumer.

(b) Any of the data elements or any
combination of the data elements described
in paragraph (a) of this subsection without
the consumer’s first name or first initial and
last name if:

(A) Encryption, redaction or other meth-
ods have not rendered the data element or
combination of data elements unusable; and

(B) The data element or combination of
data elements would enable a person to
commit identity theft against a consumer.

(c) “Personal information” does not in-
clude information in a federal, state or local
government record, other than a Social Se-
curity number, that is lawfully made avail-
able to the public.

(12) “Proper identification” means writ-
ten information or documentation that a
consumer or representative can present to
another person as evidence of the consumer’s
or representative’s identity, examples of
which include:

(a) A valid Social Security number or a
copy of a valid Social Security card;
(b) A certified or otherwise official copy

of a birth certificate that a governmental
body issued; and

(¢) A copy of a driver license or other
government-issued identification.

(13) “Protected consumer” means an in-
dividual who is:

(a) Not older than 16 years old at the
time a representative requests a security
freeze on the individual’s behalf; or

(b) Incapacitated or for whom a court or
other authority has appointed a guardian or
conservator.
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(14) “Protective record” means informa-
tion that a consumer reporting agency com-
piles to identify a protected consumer for
whom the consumer reporting agency has
not prepared a consumer report.

(15) “Redacted” means altered or trun-
cated so that no more than the last four dig-
its of a Social Security number, driver
license number, state 1identification card
number, passport number or other number
issued by the United States, financial ac-
count number, credit card number or debit
card number is visible or accessible.

(16) “Representative” means a consumer
who provides a consumer reporting agency
with sufficient proof of the consumer’s au-
‘flhcl);ity to act on a protected consumer’s be-

alf.

(17) “Security freeze” means a notice
placed in a consumer report at a consumer’s
request or a representative’s request or in a
protective record at a representative’s re-
quest that, subject to certain exemptions,
prohibits a consumer reporting agency from
releasing information in the consumer report
or the protective record for an extension of
credit, unless the consumer temporarily lifts
the security freeze on the consumer’s con-
sumer report or a protected consumer or
representative removes the security freeze on

or deletes the protective record. [2007 c.759 §2;
2013 c.415 §1; 2015 ¢.357 §1]

646A.604 Notice of breach of security;
delay; methods of notification; contents
of notice; application of notice require-
ment. (1) A person that owns or licenses
personal information that the person uses in
the course of the person’s business, vocation,
occupation or volunteer activities and that
was subject to a breach of security shall give
notice of the breach of security to:

(a) The consumer to whom the personal
information pertains after the person discov-
ers the breach of security or after the person
receives notice of a breach of security under
subsection (2) of this section. The person
shall notify the consumer in the most expe-
ditious manner possible, without unreason-
able delay, consistent with the legitimate
needs of law enforcement described in sub-
section (3) of this section and consistent with
any measures that are necessary to deter-
mine sufficient contact information for the
affected consumer, determine the scope of
the breach of security and restore the rea-
sonable integrity, security and confidentiality
of the personal information.

(b) The Attorney General, either in writ-
ing or electronically, if the number of con-
sumers to whom the person must send the
notice described in paragraph (a) of this sub-
section exceeds 250. The person shall dis-
close the breach of security to the Attorney
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General in the manner described in para-
graph (a) of this subsection.

(2) A person that maintains or otherwise
possesses personal information on behalf of|
or under license of, another person shall no-
tify the other person after discovering a
breach of security.

(3) A person that owns or licenses per-
sonal information may delay notifying a con-
sumer of a breach of security only if a law
enforcement agency determines that a notifi-
cation will impede a criminal investigation
and if the law enforcement agency requests
in writing that the person delay the notifica-
tion.

(4) For purposes of this section, a person
that owns or licenses personal information
may notify a consumer of a breach of secu-
rity:

(a) In writing;

(b) Electronically, if the person custom-
arily communicates with the consumer elec-
tronically or if the notice is consistent with
the provisions regarding electronic records
and signatures set forth in the Electronic
Signatures in Global and National Commerce
Act (15 U.S.C. 7001) as that Act existed on
January 1, 2016;

(c) By telephone, if the person contacts
the affected consumer directly; or

(d) With substitute notice, if the person
demonstrates that the cost of notification
otherwise would exceed $250,000 or that the
affected class of consumers exceeds 350,000,
or if the person does not have sufficient
contact information to notify affected con-
sumers. For the purposes of this paragraph,
“substitute notice” means:

(A) Posting the notice or a link to the
notice conspicuously on the person’s website
if the person maintains a website; and

(B) Notifying major statewide television
and newspaper media.

(5) Notice under this section must in-
clude, at a minimum:

(a) A description of the breach of secu-
rity in general terms;

(b) The approximate date of the breach
of security;

(c) The type of personal information that
was subject to the breach of security;

(d) Contact information for the person
that owned or licensed the personal informa-
tion that was subject to the breach of secu-
rity;

(e) Contact information for national con-
sumer reporting agencies; and

(f) Advice to the consumer to report sus-
pected identity theft to law enforcement, in-
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cluding the Attorney General and the

Federal Trade Commission.

(6) If a person discovers a breach of se-
curity that affects more than 1,000 consum-
ers, the person shall notify, without
unreasonable delay, all consumer reporting
agencies that compile and maintain reports
on consumers on a nationwide basis of the
timing, distribution and content of the notice
the person gave to affected consumers and
shall include in the notice any police report
number assigned to the breach of security.
A person may not delay notifying affected
consumers of a breach of security in order to
notify consumer reporting agencies.

(7) Notwithstanding subsection (1) of this
section, a person does not need to notify
consumers of a breach of security if, after an
appropriate investigation or after consulta-
tion with relevant federal, state or local law
enforcement agencies, the person reasonably
determines that the consumers whose per-
sonal information was subject to the breach
of security are unlikely to suffer harm. The
person must document the determination in
writing and maintain the documentation for
at least five years.

(8) This section does not apply to:

(a) A person that complies with notifica-
tion requirements or procedures for a breach
of security that the person’s primary or
functional federal regulator adopts, promul-
gates or issues in rules, regulations, proce-
dures, guidelines or guidance, if the rules,
regulations, procedures, guidelines or guid-
ance provide greater protection to personal
information and disclosure requirements at
least as thorough as the protections and dis-
closure requirements provided under this
section.

(b) A person that complies with a state
or federal law that provides greater pro-
tection to personal information and disclo-
sure requirements at least as thorough as the
protections and disclosure requirements pro-
vided under this section.

(¢) A person that is subject to and com-
plies with regulations promulgated pursuant
to Title V of the Gramm-Leach-Bliley Act of
1999 (15 U.S.C. 6801 to 6809) as that Act ex-
isted on January 1, 2016.

(d)(A) Except as provided in subpara-
graph (B) of this paragraph, a covered entity,
as defined in 45 C.F.R. 160.103, as in effect
on January 1, 2016, that is governed under
45 C.F.R. parts 160 and 164, as in effect on
January 1, 2016, if the covered entity sends
the Attorney General a copy of the notice
the covered entity sent to consumers under
ORS 646A.604 or a copy of the notice that
the covered entity sent to the primary func-
tional regulator designated for the covered
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entity under the Health Insurance Portabil-
ity and Availability Act of 1996, (P.L.
104-191, 110 Stat. 1936, 42 U.S.C. 300(gg), 29
U.S.C. 118 et seq., 42 U.S.C. 1320(d) et seq.,
45 C.F.R. parts 160 and 164).

(B) A covered entity is subject to the
provisions of this section if the covered en-
tity does not send a copy of a notice de-
scribed in subparagraph (A) of this paragraph
to the Attorney General within a reasonable
time after the Attorney General requests the
copy.

(9)(a) A person’s violation of a provision
of ORS 646A.600 to 646A.628 is an unlawful
practice under ORS 646.607.

(b) The rights and remedies available un-
der this section are cumulative and are in
addition to any other rights or remedies that
§a2r]e available under law. [2007 c.759 §3; 2015 c.357

646A.606 Security freeze; require-
ments; fee; proof of authority; effect. (1)
A consumer may elect to place a security
freeze on the consumer’s consumer report or,
if the consumer is a representative, on a
protected consumer’s consumer report or
protective record by sending a written re-
quest to a consumer reporting agency at an
address the agency designates to receive
such requests, or a secure electronic request
at a website the agency designates to receive
such requests if the consumer reporting
agency, at the agency’s discretion, makes a
secure electronic method available.

(2) If the consumer or protected con-
sumer is the victim of identity theft or has
reported a theft of personal information to a
law enforcement agency, the consumer or
representative may include a copy of the po-
lice report, incident report or identity theft
declaration.

(3)(a) The consumer or representative
must provide proper identification and any
fee authorized by ORS 646A.610.

(b)(A) In addition to the information and
fee described in paragraph (a) of this subsec-
tion, a representative who seeks to place a
security freeze on a protected consumer’s
consumer report or protective record shall
provide sufficient proof of the
representative’s authority to act on the pro-
tected consumer’s behalf.

(B) For purposes of subparagraph (A) of
this paragraph, sufficient proof of authority
consists of:

(i) A court order that identifies or de-
scribes the relationship between the repre-
sentative and the protected consumer;

(i1) A valid and lawfully executed power
of attorney that permits the representative
to act on the protected consumer’s behalf; or
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(iii) A written affidavit that the repre-
sentative signs and has notarized in which
the representative expressly describes the
relationship between the representative and
the protected consumer and the
representative’s authority to act on the pro-
tected consumer’s behalf.

(4)(a) Except as provided in ORS
646A.614, if a security freeze is in place for
a consumer report, information from the
consumer report may not be released without
prior express authorization from the con-
sumer.

(b) Information from a protective record
may not be released until the protected con-
sumer for whom the consumer reporting
agency created the protective record, or a
representative of the protected consumer, re-
moves the security freeze.

(5) This section does not prevent a con-
sumer reporting agency from advising a third
party that a security freeze is in effect with
respect to the consumer report or protective
record. [2007 c.759 §4; 2013 c.415 §2]

646A.608 Deadline for placing security
freeze; protective record creation; use
and release of information; confirmation;
personal identification number; excep-
tion; lifting and removal; fees. (1)(a) A
consumer reporting agency shall place a se-
curity freeze on a consumer report not later
than five business days after receiving from
a consumer:

(A) The
646A.606 (1);

(B) Proper identification; and
(C) A fee, if applicable.

(b) If a consumer report does not exist
for a protected consumer on behalf of whom
a representative seeks to place a security
freeze, a consumer reporting agency shall
create a protective record after receiving
from the representative the request described
in ORS 646A.606 (1), proper identification for
both the representative and the protected
consumer and sufficient proof of authority,
as described in ORS 646A.606 (3)(b). After
creating a protective record for a protected
consumer under this paragraph, the con-
sumer reporting agency shall place the secu-
rity freeze that the representative requested
on dthe protected consumer’s protective re-
cord.

(c) The protective record that the con-
sumer reporting agency creates under para-
graph (b) of this subsection does not need to
contain any information other than the pro-
tected consumer’s personal information, if
other information for the protected consumer
is not available. Except as provided in ORS
646A.614, a consumer reporting agency may
not use or release to another person the in-

request described in ORS
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formation in a protective record for the pur-
pose of assessing a protected consumer’s
eligibility or capacity for an extension of
credit, as a basis for evaluating a protected
consumer’s character, reputation or personal
characteristics or for other purposes that are
not related to protecting the protected con-
sumer from identity theft.

(2)(a) The consumer reporting agency
shall send a written confirmation of a secu-
rity freeze on a consumer’s consumer report
to the consumer at the last known address
for the consumer shown in the consumer re-
port that the consumer reporting agency
maintains, within 10 business days after
placing the security freeze and, with the
confirmation, shall provide the consumer
with a unique personal identification number
or password or similar device the consumer
must use to authorize the consumer report-
ing agency to release the consumer’s con-
sumer report for a specific period of time or
to permanently remove the security freeze.
The consumer reporting agency shall include
with the written confirmation information
that describes how to remove a security
freeze and how to temporarily lift a security
freeze on a consumer report, other than a
consumer report for a protected consumer, in
order to allow access to information from the
consumer’s consumer report for a period of
time while the security freeze is in place.

(b) This subsection does not require a
consumer reporting agency to provide a con-
sumer or representative with a personal
identification number or password for the
consumer or representative to use to author-
ize the consumer reporting agency to release
information from a protective record.

(3)(a) If a consumer wishes to allow the
consumer’s consumer report to be accessed
for a specific period of time while a security
freeze 1s in effect, the consumer shall contact
the consumer reporting agency using a point
of contact the consumer reporting agency
designates, request that the security freeze
be temporarily lifted and provide the follow-
ing:

(A) Proper identification;

(B) The unique personal identification
number or password or similar device the
consumer reporting agency provided under
subsection (2) of this section;

(C) An indication of the period of time
during which the consumer report must be
available to users of the consumer report;
and

(D) A fee, if applicable.

(b) A protective record is not subject to
a temporary lift of a security freeze.

(¢) Except as provided in ORS 646A.612
(2)(a), a consumer report for a protected
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consumer is not subject to a temporary lift
of a security freeze.

(4) A consumer reporting agency that re-
ceives a request from the consumer to tem-
porarily lift a security freeze on a consumer
report, other than a consumer report for a
protected consumer, under subsection (3) of
this section shall comply with the request
not later than three business days after re-
ceiving from the consumer:

(a) Proper identification;

(b) The wunique personal identification
number or password or similar device the
consumer reporting agency provided under
subsection (2) of this section;

(c) An indication of the period of time
during which the consumer report must be
available to users of the consumer report;
and

(d) A fee, if applicable.

(56)(a) A security freeze for a consumer
report must remain in place until the con-
sumer requests, using a point of contact the
consumer reporting agency designates, that
the security freeze be removed. A consumer
reporting agency shall remove a security
freeze within three business days after re-
ceiving a request for removal from the con-
sumer, who provides:

(A) Proper identification;

(B) The unique personal identification
number or password or similar device the
consumer reporting agency provided under
subsection (2) of this section; and

(C) A fee, if applicable.

(b) A security freeze for a protective re-
cord must remain in place until the protected
consumer or a representative requests, using
a point of contact the consumer reporting
agency designates, that the security freeze
be removed or that the protective record be
deleted. The consumer reporting agency does
not have an affirmative duty to notify the
protected consumer or the representative
that a security freeze is in place or to re-
move the security freeze or delete the pro-
tective record once the protected consumer
is no longer a protected consumer. A pro-
tected consumer or a representative has the
affirmative duty to request that the con-
sumer reporting agency remove the security
freeze or delete the protective record. A
consumer reporting agency shall remove a
security freeze or delete a protective record
within 30 business days after receiving a re-
quest for removal or deletion from the pro-
tected consumer or a representative, who
provides:

(A) Proper identification;

(B) Sufficient proof of authority, as de-
scribed in ORS 646A.606 (3)(b), if the repre-
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sentative seeks to remove the security freeze
or delete the protective record,

(C) Proof that the representative’s au-
thority to act on the protected consumer’s
behalf is no longer valid or applicable, if the
protected consumer seeks to remove the se-
culc"iity freeze or delete the protective record;
an

(D) A fee, if applicable.
c415 §3]

646A.610 Permissible fees. (1) A con-
sumer reporting agency may not charge a fee
to a consumer or a protected consumer who
is the victim of identity theft or to a con-
sumer who has reported or a protected con-
sumer for whom a representative has
reported to a law enforcement agency the
theft of personal information, provided the
consumer or the representative has submit-
ted to the consumer reporting agency a copy
of a valid police report, incident report or
identity theft declaration.

(2)(a) A consumer reporting agency may
charge a reasonable fee of not more than $10
to a consumer, other than a consumer de-
scribed in subsection (1) of this section, for
each placement of a security freeze, tempo-
rary lift of the security freeze, removal of the
security freeze or replacing a lost personal
identification number or password previously
provided to the consumer.

[2007 ¢.759 §5; 2013

(b)(A) Except as provided in subsection
(1) of this section and in subparagraph (B)
of this paragraph, a consumer reporting
agency may charge a reasonable fee of not
more than $10 to place or remove a security
freeze for a protected consumer’s consumer
report or protective record or to create or
delete a protective record for a protected
consumer.

(B) A consumer reporting agency may
not charge a fee to place or remove a secu-
rity freeze on an existing consumer report or
protective record for a protected consumer
who is under 16 years of age at the time a
representative requests the consumer report-
ing agency to place or remove the security
freeze. [2007 c.759 §6; 2013 c.415 §4]

646A.612 Conditions for lifting or re-
moving security freeze. (1)(a) A consumer
reporting agency shall temporarily lift or re-
move a security freeze placed on a consumer
report only if a consumer requests that the
consumer reporting agency lift or remove the
security freeze for the consumer report in
accordance with ORS 646A.608.

(b) A consumer reporting agency shall
remove a security freeze from a protected
consumer’s consumer report or protective
record or delete a protective record only if
the protected consumer or a representative
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requests that the consumer reporting agency
remove the security freeze from the con-
sumer report or protective record or delete
the protective record in accordance with
ORS 646A.608.

(2)(a) A consumer reporting agency may
temporarily lift or remove a security freeze
placed on a consumer report if the security
freeze was placed because of a consumer’s, a
protected consumer’s or a representative’s
material misrepresentation of fact.

(b) A consumer reporting agency may re-
move a security freeze from or delete a pro-
tective record if the consumer reporting
agency placed the security freeze or created
the protective record as a result of the pro-
tected consumer’s or the representative’s
material misrepresentation of fact.

(c) If a consumer reporting agency in-
tends to remove a security freeze or delete a
protective record under this subsection, the
consumer reporting agency shall notify the
consumer, protected consumer or represen-
tative, as appropriate, in writing at least five
business days before removing the security

freeze or deleting the protective record. [2007
¢.759 §7; 2013 c.415 §5]

646A.614 Effect of security freeze on
use of consumer reports or protective
records. (1) The provisions of ORS 646A.606
to 646A.610 do not apply to the use of a
consumer report or a protective record by or
for any of the following:

(a) A person, or the person’s subsidiary,
affiliate, agent or assignee with which the
consumer or protected consumer has or,
prior to assignment, had an account, con-
tract or debtor-creditor relationship for the
purposes of reviewing the account or col-
lecting the financial obligation owing for the
account, contract or debtor-creditor relation-
ship. For purposes of this subsection, “re-
viewing the account” includes activities
related to account maintenance, monitoring,
credit line increases and account upgrades
and enhancements.

(b) Any person acting pursuant to a
judgment, court order, warrant or subpoena.

(c) A federal, state or local governmental
entity, a law enforcement agency or court,
or an agent or assignee of the federal, state
or local governmental entity, law enforce-
ment agency or court, for the purpose of in-
vestigating fraud or investigating or
collecting delinquent taxes, unpaid judg-
ments or court orders or acting otherwise to
fulfill statutory or regulatory duties, if the
activities or statutory or regulatory duties
are consistent with a permissible purpose
under section 604 of the federal Fair Credit
Reporting Act (15 U.S.C. 1681b) as that Act
existed on October 1, 2007.
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(d) The use of credit information for the
purposes of prescreening in accordance with
the federal Fair Credit Reporting Act (15
U.S.C. 1681 et seq.) as that Act existed on
October 1, 2007.

(e) Any person for the sole purpose of
providing a credit file monitoring sub-
scription service, or similar service to which
the consumer or protected consumer has
subscribed or to which a representative has
subscribed on behalf of the protected con-
sumer.

(f) A consumer reporting agency for the
sole purpose of providing a consumer, a pro-
tected consumer or a representative with a

copy of the consumer’s or protected
consumer’s consumer report upon the
consumer’s, protected consumer’s or

representative’s request.

(g) Any person or entity for the purpose
of setting or adjusting rates, for handling
claims or underwriting for insurance pur-
poses, to the extent permitted by law.

(h) A subsidiary, affiliate, agent, assignee
or prospective assignee of a person to whom
access has been granted under ORS 646A.608
(3) for purposes of facilitating the extension
of credit or other permissible use.

(i) A child support agency acting pursu-
ant to Title IV-D of the Social Security Act
(42 U.S.C. 651 et seq.) as that Act existed on
October 1, 2007.

(G) A person for the sole purpose of
screening an applicant for a residential
dwelling unit as described in ORS 90.295 (1).

(2) The provisions of ORS 646A.606 to
646A.610 do not apply to a protective record
used:

(a) By an entity listed in ORS 646A.618
(2); or

(b) For purposes other than an extension
of credit, including:

(A) Compiling a criminal record;
(B) Detecting or preventing fraud;
(C) Compiling a personal loss history; or

(D) Screening an applicant for employ-
ment, tenancy or other background checking
purposes. [2007 ¢.759 §8; 2013 c.415 §6]

646A.616 Effect of request for con-
sumer report subject to security freeze.
If a third party requests access to a con-
sumer report on which a security freeze is in
effect, the request is in connection with an
application for credit or any other use, the
consumer does not allow the consumer’s
consumer report to be accessed for that pe-
riod of time, and the third party cannot ob-
tain the consumer report through ORS
646A.614, the third party may treat the ap-
plication as incomplete. [2007 c.759 §9]
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646A.618 Prohibition on changes to
consumer report subject to security
freeze; entities subject to requirement to
place security freeze. (1) If a security freeze
is in place, a consumer reporting agency
shall not change any of the following official
information in a consumer credit report
without sending a written confirmation of
the change to the consumer within 30 days
of the change being posted to the consumer’s
report: name, date of birth, Social Security
number and address. Written confirmation is
not required for technical modifications of a
consumer’s official information, including
name and street abbreviations, complete
spellings or transposition of numbers or let-
ters. In the case of an address change, the
written confirmation shall be sent to both
the new address and to the former address.

(2) The following entities are not re-
quired to place a security freeze on a credit
report:

(a) A consumer reporting agency that
acts only as a reseller of credit information
by assembling and merging information con-
tained in the database of another consumer
reporting agency or multiple consumer re-
porting agencies, and does not maintain a
database of credit information from which
new consumer credit reports are produced.
However, a consumer reporting agency act-
ing as a reseller shall honor any security
freeze placed on a consumer report by an-
other consumer reporting agency.

(b) A check services or fraud prevention
services company that issues reports on inci-
dents of fraud or authorizations for the pur-
pose of approving or processing negotiable
instruments, electronic funds transfers or
similar methods of payments.

(c) A deposit account information service
company that issues reports regarding ac-
count closures due to fraud, substantial
overdrafts, ATM abuse or similar negative
information regarding a consumer, to inquir-
ing banks or other financial institutions for
use only in reviewing a consumer request for
a deposit account at the inquiring bank or
financial institution. [2007 ¢.759 §10]

646A.620 Prohibition on printing, dis-
playing or posting Social Security num-
bers; exemptions. (1) Except as otherwise
specifically provided by law, a person may
not:

(a) Print a consumer’s Social Security
number on mail to the consumer that is:

(A) Material the consumer did not re-
quest; or

(B) Part of any documentation the con-
sumer requested for a transaction or service,
unless the Social Security number is
redacted.
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(b) Print a consumer’s Social Security
number on any card required for the con-
sumer to access products or services pro-
vided by the person.

(c) Publicly post or publicly display a
consumer’s Social Security number unless
the Social Security number is redacted. As
used in this paragraph, “publicly post or
publicly display” means to communicate or
otherwise make available to the public.

(d) Dispose of, or transfer to another
person for disposal, material or media that
display a consumer’s Social Security number
unless the person makes the Social Security
number unreadable or unrecoverable or en-
sures that any person that ultimately dis-
poses of the material or media makes the
Social Security number unreadable or unre-
coverable.

(2) This section does not prevent the col-
lection, use or release of a Social Security
number as required by state or federal law
or rule adopted by the Chief Justice of the
Supreme Court, the Chief Judge of the Court
of Appeals or the judge of the Oregon Tax
Court and does not prevent the use or print-
ing of a Social Security number for internal
verification or administrative purposes or to
enforce a judgment or court order.

(3) This section does not apply to records
that must be made available to the public
under state or federal law or rule adopted by
the Chief Justice of the Supreme Court, the
Chief Judge of the Court of Appeals or the
judge of the Oregon Tax Court.

(4) This section does not apply to a Social
Security number in any of the following re-
cords or copies of records in any form or
storage medium maintained or otherwise
possessed by a court, the State Court Ad-
ministrator or the Secretary of State:

(a) A record received on or before Octo-
ber 1, 2007,

(b) A record received after October 1,
2007, if, by state or federal statute or rule,
the person that submitted the record could
have caused the record to be filed or main-
tained in a manner that protected the Social
Security number from public disclosure; or

(¢) A record, regardless of the date cre-
ated or received, that is:

(A) An accusatory instrument charging a
violation or crime;

(B) A record of oral proceedings in a
court;

(C) An exhibit offered as evidence in a
proceeding; or

(D) A judgment or court order. [2007 c.759

§11; 2017 c.254 §1]
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646A.622 Requirement to develop safe-
guards for personal information; conduct
deemed to comply with requirement. (1)
A person that owns, maintains or otherwise
possesses data that includes a consumer’s
personal information that the person uses in
the course of the person’s business, vocation,
occupation or volunteer activities shall de-
velop, implement and maintain reasonable
safeguards to protect the security, confiden-
tiality and integrity of the personal informa-
tion, including safeguards that protect the
personal information when the person dis-
poses of the personal information.

(2) A person complies with subsection (1)
of this section if the person:

(a) Complies with a state or federal law
that provides greater protection to personal
information than the protections that this
section provides.

(b) Complies with regulations promul-
gated under Title V of the Gramm-Leach-
Bliley Act of 1999 (15 U.S.C. 6801 to 6809) as
in effect on January 1, 2016, if the person is
subject to the Act.

(c) Complies with regulations that imple-
ment the Health Insurance Portability and
Accountability Act of 1996 (45 C.F.R. parts
160 and 164) as in effect on January 1, 2016,
if the person is subject to the Act.

(d) Implements an information security
program that includes:

(A) Administrative safeguards such as:

(1) Designating one or more employees to
coordinate the security program,;

(i1) Identifying reasonably foreseeable in-
ternal and external risks;

(iii) Assessing whether existing safe-
guards adequately control the identified
risks;

(iv) Training and managing employees in
security program practices and procedures;

(v) Selecting service providers that are
capable of maintaining appropriate safe-
guards, and requiring the service providers
by contract to maintain the safeguards; and

(vi) Adjusting the security program in
light of business changes or new circum-
stances;

(B) Technical safeguards such as:

(1) Assessing risks in network and soft-
ware design;

(i) Assessing risks in information pro-
cessing, transmission and storage;

(iii) Detecting, preventing and responding
to attacks or system failures; and

(iv) Testing and monitoring regularly the
effectiveness of key controls, systems and
procedures; and
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(C) Physical safeguards such as:

(i) Assessing risks of information storage
and disposal,;

(i) Detecting, preventing and responding
to intrusions;

(iii) Protecting against unauthorized ac-
cess to or use of personal information during
or after collecting, transporting, destroying
or disposing of the personal information; and

(iv) Disposing of personal information af-
ter the person no longer needs the personal
information for business purposes or as re-
quired by local, state or federal law by burn-
ing, pulverizing, shredding or modifying a
physical record and by destroying or erasing
electronic media so that the information
cannot be read or reconstructed.

(3) A person complies with subsection
(2)(d)(C)(iv) of this section if the person con-
tracts with another person engaged in the
business of record destruction to dispose of
personal information in a manner that is
consistent with subsection (2)(d)(C)(iv) of this
section.

(4) Notwithstanding subsection (2) of this
section, a person that is an owner of a small
business as defined in ORS 285B.123 (2)
complies with subsection (1) of this section
if the person’s information security and dis-
posal program contains administrative, tech-
nical and physical safeguards and disposal
measures that are appropriate for the size
and complexity of the small business, the
nature and scope of the small business’s ac-
tivities, and the sensitivity of the personal
information the small business collects from
or about consumers. [2007 c.759 §12; 2015 ¢.357 §3]

646A.624 Powers of director; penalties.
(1) The Director of the Department of Con-
sumer and Business Services may:

(a) Make such public or private investi-
gations within or outside this state as the
director deems necessary to determine
whether a person has violated any provision
of ORS 646A.600 to 646A.628, or to aid in the
enforcement of ORS 646A.600 to 646A.628.

(b) Require or permit a person to file a
statement in writing, under oath or other-
wise as the director determines, as to all the
facts and circumstances concerning the mat-
ter to be investigated.

(c) Administer oaths and affirmations,
subpoena witnesses, compel attendance, take
evidence and require the production of
books, papers, correspondence, memoranda,
agreements or other documents or records
that the director deems relevant or material
to the inquiry. Each witness who appears
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before the director under a subpoena shall
receive the fees and mileage provided for
witnesses in ORS 44.415 (2).

(2) If a person fails to comply with a
subpoena so issued or a party or witness re-
fuses to testify on any matters, the judge of
the circuit court or of any county, on the
application of the director, shall compel obe-
dience by proceedings for contempt as in the
case of disobedience of the requirements of
a subpoena issued from such court or a re-
fusal to testify therein.

(3) If the director has reason to believe
that any person has engaged or is engaging
in any violation of ORS 646A.600 to
646A.628, the director may issue an order,
subject to ORS chapter 183, directed to the
person to cease and desist from the violation,
or require the person to pay compensation to
consumers injured by the violation. The di-
rector may order compensation to consumers
only upon a finding that enforcement of the
rights of the consumers by private civil ac-
tion would be so burdensome or expensive as
to be impractical.

(4)(a) In addition to all other penalties
and enforcement provisions provided by law,
any person who violates or who procures,
aids or abets in the violation of ORS
646A.600 to 646A.628 shall be subject to a
penalty of not more than $1,000 for every vi-
olation, which shall be paid to the General
Fund of the State Treasury.

(b) Every violation is a separate offense
and, in the case of a continuing violation,
each day’s continuance is a separate vio-
lation, but the maximum penalty for any oc-
currence shall not exceed $500,000.

(¢) Civil penalties under this section

shall be imposed as provided in ORS 183.745.
[2007 ¢.759 §13]

646A.626 Rules. In accordance with ORS
chapter 183, the Director of the Department
of Consumer and Business Services may

adopt rules for the purpose of carrying out

the provisions of ORS 646A.600 to 646A.628.
[2007 ¢.759 §14]

646A.628 Allocation of moneys. Not-
withstanding ORS 705.145 (2), (3) and (5), the
Director of the Department of Consumer and
Business Services can allocate as deemed
appropriate the moneys derived pursuant to
ORS 86A.095 to 86A.198, 86A.990, 86A.992,
650.005 to 650.100, 697.005 to 697.095, 697.602
to 697.842, 705.350 and 717.200 to 717.320 and
731.804 and ORS chapters 59, 645, 706 to 716,
723, 725 and 726 to implement ORS 646A.600

to 646A.628. [2007 c.759 §15; 2009 c.541 §23; 2009 ¢.604
§24]
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646A.640 Definitions. As used in ORS
646A.640 to 646A.673:

(1) “Applicant” means a person that ap-
plies for a license to engage in business as a
debt buyer in this state.

(2) “Controller” means:

(a) A director, officer or general partner
of a business entity;

(b) A managing member of a limited li-
ability company;

(c) A person that has a direct or indirect
right to vote 10 percent or more of the secu-
rities of a business entity that have voting
rights or the power to sell or cause the sale
of 10 percent or more of any class of a busi-
ness entity’s securities;

(d) A person that has contributed 10 per-
cent or more to a partnership’s capital or has
the right to receive a distribution of 10 per-
cent or more of a partnership’s capital or
assets upon dissolution; or

(e) A person that, under the terms of a
contract or because the person has an own-
ership interest in another person, has the
power to manage or set policies for the other
person, or otherwise direct the other person’s
operations or affairs.

(3) “Debt buyer” has the meaning given
that term in ORS 646.639.

(4) “Debt buying” means conducting
business as a debt buyer or conducting busi-
ness activities that are subject to regulation
under ORS 646.639 (4), 646A.640 to 646A.673
and 646A.670.

(5) “Debtor” has the meaning given that
term in ORS 646.639.

(6) “Legal action” has the meaning given
that term in ORS 646.639.

(7) “Licensee” means a person that has
applied for and obtained a license from the
Department of Consumer and Business Ser-
vices to engage in business as a debt buyer
in this state.

(8) “Nationwide Multistate Licensing
System” has the meaning given that term in
ORS 697.500. [2017 ¢.625 §3]

646A.643 License requirement to en-
gage in debt buying; exemptions. (1) Ex-
cept as provided in subsection (2) of this
section, a person may not engage in debt
buying in this state unless the person obtains
or renews a license under ORS 646A.646.

(2)(a) A person need not obtain or renew
a license under subsection (1) of this section
if the person is:

(A) A financial institution, as defined in
ORS 706.008;
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(B) A mortgage banker or a mortgage
broker, both terms as defined in ORS
86A.100;

(C) A person that has a license the Di-
rector of the Department of Consumer and
Business Services issued under ORS 725.140;

(D) A company that the director has au-
thorized to transact trust business in this
state under ORS 709.005;

(E) A debt management service provider,
as defined in ORS 697.602;

(F) An attorney who is authorized to
practice law in this state, if the attorney en-
gages in debt buying only incidentally in the
practice of law; or

(G) A person that the director exempts
from the requirement by rule or order after
determining that the public interest does not
require the person to obtain a license.

(b) This subsection does not exempt a
person from the requirement set forth in
subsection (1) of this section if the person
engages in business or conducts an activity
outside the scope of the person’s license,
registration or authorization to transact
business in this state. [2017 c.625 §4]

646A.646 License application; require-
ments; application through Nationwide
Multistate Licensing System; fee; insur-
ance; license renewal; director’s investi-
gation; license term; suspension or
revocation; rules. (1)(a) A person that is
subject to the requirement to obtain or re-
new a license under ORS 646A.643 (1) shall
submit an application to the Director of the
Department of Consumer and Business Ser-
vices in the manner the director specifies by
rule. The director by rule shall specify the
format and contents of the application form.
At a minimum, the rules must require an
applicant or licensee to:

(A) List the applicant’s or licensee’s
name and address and all assumed business
names or other names the applicant or li-
censee has used in the course of engaging in
debt buying or otherwise purchasing debt.

(B) List the name and address of the
applicant’s or licensee’s registered agent in
this state or another person that serves as
the applicant’s or licensee’s agent for ac-
cepting service of process in this state.

(C) List the names and addresses of the
applicant’s or licensee’s directors, members,
officers, managers, partners and controllers.

(D) Provide a history of all enforcement
actions or administrative, civil or criminal
proceedings that involved a failure by the
applicant or licensee or a director, member,
officer, manager, partner or controller of the
applicant or licensee to comply with federal
or state law, regulations or rules.
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(E) List all instances in which the appli-
cant or licensee had a license, registration
or other equivalent authorization to engage
in debt buying denied, suspended, conditioned
or revoked, unless the revocation was later
rescinded, in this or another state.

(F) Disclose for the applicant or licensee
and each of the applicant’s or licensee’s di-
rectors, members, officers, managers, part-
ners and controllers all violations and
arrests and all no contest pleas, guilty pleas
and convictions, other than convictions that
were later pardoned, in a federal, state, mili-
tary or foreign court that involved a felony
or a misdemeanor, if an element of the mis-
demeanor was a false statement or dishon-
esty, and that occurred:

(i) In the seven years before the date of
an application under this section; or

(i1) At any time before the date of an ap-
plication under this section if the conviction
or plea involved a felony, an element of
which was an act of fraud, dishonesty, a
breach of trust or laundering a monetary in-
strument.

(b) The director by rule may require an
applicant to apply for a license through the
Nationwide Multistate Licensing System and
may conform the practices, procedures and
information the Department of Consumer and
Business Services uses to issue or renew a
license under this section with the practices,
procedures and information the Nationwide
Multistate Licensing System requires.

(c) The director by rule may require an
applicant or licensee to submit fingerprints
for any of the applicant’s directors, members,
officers, managers, partners or controllers
and to undergo a criminal records check as
part of an application under this section.

(2) An applicant or licensee shall pay,
when applying to obtain or renew a license,
a nonrefundable fee in an amount that the
director specifies by rule. The director shall
specify an amount for the fee that is suffi-
cient, when aggregated with all other fees
collected under this section, to:

(a) Pay the expenses of administering and
enforcing ORS 646.639, 646A.640 to 646A.673
and 646A.670; and

(b) Establish and maintain a reasonable
emergency fund.

(3) In addition to the requirements set
forth in subsections (1) and (2) of this sec-
tion, an applicant or licensee shall file with
the director proof that the applicant or li-
censee maintains an errors and omissions
insurance policy from an insurer that the
department has authorized to transact insur-
ance in this state with limits that the direc-
tor determines by rule.
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(4)(a) The director shall issue or renew a
license under this section if the director
finds that:

(A) The application is complete and ac-
curate;

(B) The applicant or licensee paid any
fees required under this section;

(C) The applicant or licensee filed and
maintains an errors and omissions insurance
policy as provided in subsection (3) of this
section;

(D) The applicant or licensee has not
filed for bankruptcy within the seven years
before the date of the application;

(E) The applicant or licensee, or a direc-
tor, member, officer, manager, partner or
controller of the applicant or licensee, has
not been indicted for or convicted of a crim-
inal offense and otherwise satisfies the
director’s standard for passing a criminal
background check;

(F) A licensee that seeks to renew a li-
cense has complied with any orders the di-
rector issued and paid any penalties the
director assessed against the licensee under
ORS 646.639 (4), 646A.640 to 646A.673 and
646A.670; and

(G) The applicant or licensee, or a direc-
tor, member, officer, manager, partner or
controller of the applicant or licensee, has
not, within the seven years before the date
of the application, been subject to or has co-
operated or complied with:

(i) A final order to cease and desist from
a violation of any law, regulation, rule or
order that governs a debt buyer or debt buy-
ing in this or another state;

(i1) A suspension or revocation of a li-
cense, registration or other authorization to
engage in debt buying in this or another
state; or

(iii)) Any other formal or informal en-
forcement action in this state or another
state in which the governing body found that
the applicant or licensee or the director,
member, officer, manager, partner or con-
troller violated an applicable law, regulation,
rule or order.

(b) In addition to reviewing an
applicant’s or licensee’s application under
this section, the director may conduct an in-
vestigation to determine whether the appli-
cant or licensee, and any of the applicant’s
or licensee’s directors, members, officers,
managers, partners or controllers have the
financial responsibility, experience, character
and general fitness necessary to command
the confidence of the community and war-
rant a belief that the applicant or licensee
will engage in debt buying honestly, fairly,
efficiently and in compliance with ORS
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646.639 646A.640 to 646A.673 and

646A.670.

(5)(a) A license the director issues or re-
news under this section:

(A) Must display a unique identifying
number or other designation that specifically
identifies the licensee in the director’s re-
cords; and

(B) Expires on December 31 of the calen-
dar year in which the director issues the li-
cense. If a licensee intends to engage in debt
buying on or after January 1 of the succeed-
ing calendar year, the licensee shall renew
the license before the expiration date.

(b) A licensee’s directors, members, offi-
cers, managers, partners, controllers, em-
ployees and agents have authority to engage
in debt buying solely under the terms of a
license the director issues under this section,
and, for the purposes of ORS 646.639 (4),
646A.640 to 646A.673 and 646A.670, an action
of a licensee’s director, member, officer,
manager, partner, controller, employee or
agent while engaging in debt buying is an
action of the licensee.

(6) The director may suspend or revoke
a license issued under this section if the di-
rector finds after a hearing in accordance
with ORS chapter 183 that:

(a) The licensee failed or refused to com-
ply with the director’s written request to re-
spond to a complaint that the licensee
violated a provision of ORS 646.639 (4) or of
ORS 646A.640 to 646A.673 and 646A.670;

(b) The licensee engaged in an inten-
tional course of conduct to violate state or
federal law or a course of conduct that con-
stitutes fraudulent, deceptive or dishonest
dealings; or

(¢) The licensee failed or refused to com-

ly with a final order the director issued.
2017 ¢.625 §5]

646A.649 Licensee’s principal place of
business and registered agent; assumed
business name; display of license; rules.
(1) A licensee shall designate and maintain
a principal place of business at or from
which the licensee engages in debt buying in
this state and a registered agent in this
state.

(2)(a) If a licensee does not maintain a
principal place of business in this state, the
licensee shall nevertheless designate a regis-
tered agent in this state. The registered
agent must be available to receive on the
licensee’s behalf any notice, demand or ser-
vice of process permitted by law to be given,
made or delivered to, or served upon, the li-
censee.

(b) If the licensee does not designate a
registered agent in this state, or if the

(4),
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licensee’s registered agent cannot with rea-
sonable diligence be located, the Director of
the Department of Consumer and Business
Services is the licensee’s registered agent.

(3) A licensee may not use or operate
under an assumed business name unless the
licensee first registers the assumed business
name under ORS chapter 648 and lists the
name on an application under ORS 646A.646
or in a notice to the director under ORS
646A.652.

(4)(a) A licensee shall clearly display the
unique identifying number or designation de-
scribed in ORS 646A.646 (5) in each business
location the licensee maintains in accor-
dance with subsection (1) of this section and
in any solicitation, advertisement, promo-
tional material, website or other communica-
tion the licensee wuses in the licensee’s
business.

(b) The director by rule may specify for
the display required under paragraph (a) of
this subsection:

(A) A text size or range of text sizes;

(B) A location;

(C) Materials on which the display must
appear; or

(D) Other characteristics of the display.
[2017 c.625 §6]

646A.652 Required notices. (1)(a) A li-
censee shall notify the Director of the De-
partment of Consumer and Business Services
in writing at least 30 days before the licensee
relocates or closes the licensee’s principal
place of business in this state.

(b) In a notice under paragraph (a) of this
subsection the licensee shall list the new ad-
dress to which the licensee relocates the
licensee’s principal place of business.

(2)(a) A licensee shall notify the director
in writing not later than 30 days after:

(A) Any appointment, resignation or
other change occurs in the licensee’s direc-
tors, members, officers, managers, partners
or controllers; or

(B) Any material change occurs in the
information that the licensee submitted in an
application under ORS 646A.646.

(b) The licensee shall provide in a notice
under paragraph (a)(A) of this subsection the
name, address and title of any new director,
member, officer, manager, partner or con-
troller the licensee appoints.

(3)(a) A licensee shall notify the director
in writing not later than 10 days after:

(A) Filing for bankruptcy or reorganiza-
tion;
(B) A director, member, officer, manager,

partner, controller or registered agent of the
licensee becomes subject to an indictment
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that is related in any manner to the
licensee’s activities;

(C) The licensee receives notice of a final
order issued in this or another state that:

(1) Demands that the licensee cease and
desist from any act;

(i) Suspends or revokes a license or reg-
istration; or

(iii) Constitutes any other formal or in-
formal regulatory action against the licensee
in this or another state in which the gov-
erning body found that the licensee or a di-
rector, member, officer, manager, partner or
controller of the licensee violated an appli-
cable law, regulation, rule or order;

(D) The licensee registers or changes and
uses or operates under an assumed business
name; or

(E) Another change in the licensee’s op-
erations or governance occurs in a manner
or with an effect that the director determines
by rule is significant enough to warrant the
licensee notifying the director.

(b) A licensee shall specify in a notice
under paragraph (a)(C) of this subsection the
reasons for taking a regulatory action
against the licensee that are set forth in any
final order.

(4) A licensee shall notify the director
immediately if the licensee changes regis-
tered agents or if the name or address for the
licensee’s registered agent in this state
changes. In the notice, the licensee shall up-
date the name and address for the registered
agent. [2017 c.625 §7]

646A.655 Compliance with director’s
standards; rules. A licensee or a person
that engages in debt buying shall comply
with standards that the Director of the De-
partment of Consumer and Business Services
adopts by rule. The standards, at a minimum,
must require the licensee or the person to:

(1) Establish appropriate training pro-
grams that instruct employees or agents of
the licensee or the person in fair debt col-
lection practices and compliance with ORS
646.639 and 646A.670 and applicable pro-
visions of ORS 646A.640 to 646A.673.

(2) Establish and maintain adequate
processes to receive and respond to com-
plaints from debtors and other persons and
resolve disputes.

(3) Store personal information, as defined
in ORS 646A.602, securely and in compliance
with the requirements of ORS 646A.600 to
646A.628 and promptly provide notice of all
breaches of security as provided in ORS
646A.604.

(4) Ensure the accuracy, fairness and
privacy of information the debt buyer or
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person possesses in accordance with the re-
quirements of the Fair Credit Reporting Act,
15 U.S.C. 1681 et seq., and Regulation V, 12
C.F.R. part 1022, both as in effect on January
1, 2018.

(5) Establish and maintain procedures for
withdrawing or dismissing any legal action
the debt buyer or person brings to collect a
debt if ORS 12.080 or another applicable
statute of limitations bars the legal action.

(6) Maintain adequate policies and proce-
dures for producing and filing accurate and
truthful affidavits.

(7) Maintain adequate policies and proce-
dures for acquiring sufficient information
about a debt or debtor to enable the debt
buyer or person to establish a continuous
chain of title for a debt from the original
creditor to the current owner and to other-
wise comply with ORS 646.639 (4), 646A.640
to 646A.673 and 646A.670. [2017 c.625 §8]

646A.658 Prohibited practices. A li-
censee or a person that engages in debt buy-
ing may not:

(1) Perform any act, undertake any prac-
tice or employ any device, scheme or artifice
in the course of the licensee’s or the person’s
business that the Director of the Department
of Consumer and Business Services defines
by rule as dishonest, unethical or illegal or
that would operate as a deceit or fraud upon
any person.

(2) Allow an errors and omissions insur-
ance policy required under ORS 646A.646 (3)
to lapse or otherwise fail to maintain the in-
surance policy.

(3) Fail to comply with standards the di-
rector adopts under ORS 646A.655.

(4) Knowingly make, in an application to
obtain or renew a license under ORS
646A.646 or otherwise, an untrue statement
of a material fact or omit to state a material
fact that is necessary in order to make a
statement true or not misleading in light of
the circumstances under which the licensee
or person makes the statement.

(5) Engage in debt buying if:

(a) A court has enjoined the licensee or
person, temporarily or permanently, from en-
gaging in debt buying or performing an act
or undertaking a practice in the course of
debt buying; or

(b) The licensee or person is subject to a
United States Postal Service fraud order that
was issued within the previous five years and
that remains in effect.

(6) Violate any of the following laws or
regulations as the laws or regulations apply
to the licensee’s or person’s debt buying ac-
tivities:
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(a) The Fair Credit Reporting Act, 15
U.S.C. 1681 et seq.;

(b) Federal regulations promulgated as 16
C.F.R. part 310 under 15 U.S.C. 6101 et seq.;

(c) Federal regulations promulgated as 16
C.F.R. part 681 under sections 114 and 315
of the Fair and Accurate Credit Transactions
Act of 2003, P.L. 108-159; and

- (d) ORS 646A.600 to 646A.628.
9

646A.661 Director’s supervisory au-
thority; examinations and investigations;
referral to Attorney General; costs of
examination or investigation; consulta-
tion and cooperation with trade associ-
ation and members of public. (1) The
Director of the Department of Consumer and
Business Services has general supervisory
authority and control over:

(a) Any person that engages in debt buy-
ing in this state; and

(b) Any person that had a license that
the director withdrew, canceled, suspended,
conditioned or revoked, if the person contin-
ues to engage in debt buying in this state.

(2)(a) The authority described in subsec-
tion (1) of this section includes the authority
to examine a licensee or another person de-
scribed in subsection (1) of this section at
any time.

(b) The director may charge and collect
from a licensee or a person the director ex-
amines under this section the costs the di-
rector incurs in conducting the examination.

(3) Books, accounts, papers, records, files,
correspondence, contracts and agreements,
memoranda, disclosures, documents and
other information, material or evidence the
director obtains in an examination under this
section that concerns a debtor’s personal
debt history or identifying information is
confidential and subject to the provisions of
ORS 705.137.

(4) The director may investigate, in this
state or another state, or initiate an admin-
istrative proceeding concerning the business
activities of a licensee or person that en-
gages in debt buying to determine whether
the licensee or person has violated, is violat-
ing or is about to violate ORS 646.639 (4) or
ORS 646A.640 to 646A.673 and 646A.670 or a
rule the director adopted or an order the di-
rector issued under ORS 646.639 (4) or ORS
646A.640 to 646A.673 and 646A.670. In the
course of the investigation, the director may:

(a) Require the licensee or person to
submit a statement concerning the subject
of the investigation to the director in writ-
ing, under oath or otherwise;

(b) Compel witnesses to attend an inves-
tigation or proceeding, take evidence and re-

[2017 c.625
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quire the licensee or person to produce
books, accounts, papers, records, files, corre-
spondence, contracts and agreements, memo-
randa, documents and other information,
material or evidence the director deems rel-
evant or material to the investigation or
proceeding; and

(¢) Interview and preserve testimony
from a licensee’s or person’s directors, mem-
bers, officers, managers, partners, control-
lers, employees, agents and customers, and
any independent contractors associated with
the licensee or person, concerning the
licensee’s or person’s business practices and
operations.

(5)(a) If the director has reasonable cause
to believe, or determines after an investi-
gation under subsection (4) of this section or
after receiving a complaint from a debtor or
another person, that a licensee or person
that engages in debt buying may have vio-
lated ORS 646.639, the director shall notify
the Attorney General and may refer all of
the information the director gathered to the
Department of Justice.

(b) If the Attorney General or the De-
partment of Justice do not respond within 45
days after the date of a notice under para-
graph (a) of this subsection or decline to
undertake an enforcement action, the direc-
tor may enforce the provisions of ORS
646.639.

(c) The Attorney General shall inform
the director if the Department of Justice
elects to enforce ORS 646.639.

(d) This subsection does not preclude:

(A) The Attorney General from repres-
enting the director in any action to enforce
ORS 646.639; or

(B) The Attorney General and the direc-
tor from sharing information, coordinating
efforts or otherwise cooperating or collab-
orating in actions to enforce ORS 646.639.

(6) The director may charge and collect
from a licensee or a person the director in-
vestigates under this section reasonable costs
the director incurs in conducting the inves-
tigation, initiating or conducting a proceed-
ing or otherwise enforcing the provisions of
ORS 646.639 or ORS 646A.640 to 646A.673
and 646A.670.

(7)(a) The director may consult and coop-
erate with a national nonprofit trade associ-
ation that certifies debt buyers according to
an industry-recognized standard for properly
managing purchased debt. The director may
consult and cooperate with the trade associ-
ation in areas of mutual interest including,
but not limited to, determining industry
standards and recognizing violations with
which the trade association is familiar.
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(b) In addition to consulting and cooper-
ating with a trade association as provided in
paragraph (a) of this subsection, the director
may consult and cooperate with members of
the public. [2017 c.625 §10]

646A.664 Enforcement actions; penal-
ties. (1) If after conducting an investigation,
initiating or conducting a proceeding or tak-
ing an enforcement action under ORS
646A.661 the Director of the Department of
Consumer and Business Services determines
that a licensee or a person that engages in
debt buying in this state has violated ORS
646.639 or ORS 646A.640 to 646A.673 and
646A.670, a rule the director adopted or an
order the director issued under ORS 646.639
or ORS 646A.640 to 646A.673 and 646A.670
or another applicable law, the director may:

(a) Order the licensee or the person to
cease and desist from any act that consti-
tutes the violation.

(b) Suspend, condition or revoke a
licensee’s license or deny an application to
obtain or renew a license under ORS
646A.646.

(c) Impose a civil penalty of not more
than $5,000 for each violation after consider-
ing the severity of the violation, the intent
of the licensee or person and any efforts the
licensee or person made to remedy or miti-
gate the effects of the violation.

(d) Order the licensee or the person to
disgorge and return all payments the licensee
or person obtained from a debtor or another
person in the course of or as a result of the
violation.

(2) The director shall undertake an ac-
tion described in this section in accordance
with ORS chapter 183 and shall impose any
civil penalty in accordance with ORS
183.745.

(3) Each instance in which the director
determines a violation has occurred is a sep-
arate violation, and each day in which a
person engages in a continuous violation is
a separate violation. The director may not
impose a penalty that exceeds $20,000 for a
continuous violation.

(4) If the Department of Justice and the
Department of Consumer and Business Ser-
vices cooperate in an enforcement action
under ORS 646A.661 that results in a civil
penalty, the Attorney General and the direc-
tor shall agree as to which of the two de-
partments will impose the civil penalty.

(5) The director shall deposit any amount
the director receives under this section to
the Consumer and Business Services Fund
as provided in ORS 705.145. [2017 ¢.625 §11]
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646A.667 Preemption. (1) Except as pro-
vided in subsection (2) of this section, the
provisions of ORS 646A.640 to 646A.673 and
646A.670 preempt all charter and statutory
authority of local governments in this state
to require a debt buyer or a person that en-
gages in debt buying to obtain a license,
registration or other authority to engage in
debt buying or to charge a fee for a license,
registration or other authority to engage in
debt buying.

(2) Subsection (1) of this section does not
affect the authority of a local government in
this state to:

(a) Charge and collect from all businesses
that operate within the local government’s
jurisdiction a general and nondiscriminatory
fee for a license, registration or other au-
thority to conduct business; or

(b) Levy a tax on the revenue, property
or operations of the business within the local
government’s jurisdiction. [2017 c.625 §12]

646A.670 Legal action to collect debt;
requirements for pleadings; judgments;
attorney fees. (1) A debt buyer that brings
legal action to collect or brings legal action
to attempt to collect purchased debt, or a
debt collector that brings legal action on the
debt buyer’s behalf, shall include in an initial
pleading that begins the legal action:

(a) The original creditor’s name, written
as the original creditor used the name in
dealings with the debtor;

(b) The name, address and telephone
number of the person that owns the debt and
a statement as to whether the person is a
debt buyer;

(¢) The last four digits of the original
creditor’s account number for the debt, if the
original creditor’s account number for the
debt had four or more digits;

(d) A detailed and itemized statement
that shows:

(A) The amount the debtor last paid on
the debt, if the debtor made a payment, and
the date of the payment;

(B) The amount and date of the debtor’s
last payment on the debt before the debtor
defaulted or before the debt became charged-
off debt, if the debtor made a payment;

(C) The balance due on the debt on the
date on which the debt became charged-off
debt;

(D) The amount and rate of interest, any
fees and any charges that the original credi-
tor imposed, if the debt buyer or debt collec-
tor knows the amount, rate, fee or charge;

(E) The amount and rate of interest, any
fees and any charges that the debt buyer or
any previous owner of the debt imposed, if
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the debt buyer or debt collector knows the
amount, rate, fee or charge;

(F) The attorney fees the debt buyer or
debt collector seeks, if the debt buyer or debt
collector expects to recover attorney fees;
and

(G) Any other fee, cost or charge the
debt buyer seeks to recover; and

(e) The date on which the debt buyer
purchased the debt.

(2)(a) A court may not enter a judgment
for a debt buyer or debt collector that has
not complied with the requirements set forth
in this section.

(b) If a court grants a judgment for a
debt buyer or debt collector that does not
comply with the requirements set forth in
this section, the debtor in a motion under
ORCP 71 may petition the court for relief
from the judgment or the court may grant
relief on the court’s own motion.

(3) A debt buyer or debt collector may
obtain attorney fees in a legal action to col-
lect or attempt to collect a debt only if:

(a) The debt buyer or debt collector pre-
vails in the legal action; and

(b) The contract or writing described in
ORS 646.639 (4)(b) provides that the creditor
may obtain attorney fees from the debtor in
a legal action to collect or attempt to collect
the debt or another provision of law allows
an award of attorney fees to the debt buyer
or debt collector.

(4) A debt buyer or a debt collector that
acts on the debt buyer’s behalf shall provide
to a debtor all of the documents described in
ORS 646.639 (4)(b) within 30 days after re-
ceiving a request for information about the
debt from the debtor. [2017 c.625 §1]

Note: 646A.670 was enacted into law by the Legis-
lative Assembly but was not added to or made a part
of ORS chapter 646A or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

646A.673 Rules. The Director of the De-
partment of Consumer and Business Services
may adopt rules to implement the provisions
of ORS 646.639 (4), 646A.640 to 646A.673 and
646A.670. [2017 c.625 §13]

MORTGAGE RESCUE FRAUD
PREVENTION ACT

(Foreclosure Consultants)

646A.700 Short title. ORS 646A.702 to
646A.720 and 646A.725 to 646A.750 may be
cited as the Mortgage Rescue Fraud Pro-
tection Act. [2008 c.19 §1]

646A.702 Definitions for ORS 646A.702
to 646A.720. As used in ORS 646A.702 to
646A.720:
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(1) “Default” means having one or more
homeowner obligations in arrears to an ex-
tent that a notice of default could properly
be recorded against the residence.

(2) “Family” means a spouse, domestic
partner, parent, stepparent, grandparent,
child, stepchild, grandchild, sibling, aunt,
uncle, cousin or in-law.

(3) “Foreclosure consultant,” except as
provided in ORS 646A.705, means a person
that directly or through association with an-
other makes a solicitation, representation or
offer to a homeowner to perform, for or with
the intent to receive compensation from or
on behalf of the homeowner, a service that
the solicitation, representation or offer indi-
cates will accomplish one or more of the fol-
lowing:

(a) Prevent, postpone or stop a foreclo-
sure sale.

(b) Obtain a forbearance from a benefici-
ary or mortgagee.

(c) Assist the homeowner in exercising a
right of redemption.

(d) Obtain an extension of the period
within which the homeowner may reinstate
the homeowner’s obligation.

(e) Obtain the waiver of an acceleration
clause that is:

(A) Contained in a promissory note or
contract; and

(B) Secured by or contained in a deed of
trust for, or mortgage on, a residence in
foreclosure or in default.

(f) Assist the homeowner in obtaining a
loan or advance of funds.

(g) Avoid or ameliorate an impairment of
the homeowner’s credit resulting from a re-
corded notice of foreclosure or default.

(4) “Foreclosure consulting contract”
means an agreement between a foreclosure
consultant and a homeowner for the pro-
vision of services by a foreclosure consultant
in regard to a residence in foreclosure or in
default.

(56) “Homeowner”
owner of a residence.

(6) “Residence in foreclosure” means res-
idential real property:

(a) Consisting of one to four single-family
dwelling units;

(b) On which the owner occupies a
dwelling unit; and

(c) Against which a notice of default has
been recorded. [2008 c.19 §2

646A.705 Persons that are not foreclo-
sure consultants. The following are not

foreclosure consultants for purposes of ORS
646A.702 to 646A.720:

means the record
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(1) An individual licensed to practice law
in this state, if performing services within an
attorney-client relationship.

(2) A person that holds or is owed an
obligation that is secured by a lien on a res-
idence in foreclosure or default, if performing
1s.ervices in connection with the obligation or
ien.

(3) A person doing business under au-
thority of an Oregon or federal law regulat-
ing banks, trust companies, savings and loan
associations, credit wunions or insurance
companies, or as a licensee under ORS chap-
ter 725, if performing business services
within the scope of that authority or license.

(4) A subsidiary, affiliate or agent of a
person described in subsection (3) of this
section, if performing business services
within the scope of the person’s authority or
license as the person’s subsidiary, affiliate or
agent.

(5) The judgment creditor of a home-
owner, if the creditor’s claim accrued before
a notice of sale was sent to the creditor un-
der ORS 86.764.

(6) A title insurer authorized to conduct
business in Oregon or an insurance producer
licensed to conduct business in Oregon, if
performing title insurance or settlement ser-
vices within the scope of that authority or
license.

(7) A mortgage broker or mortgage
lender licensed wunder ORS 86A.095 to
86A.198 to conduct business in Oregon, if
acting within the scope of that license.

(8) A real estate licensee under ORS
696.022 or an escrow agent licensed under
ORS 696.511, if acting within the scope of
that license.

(9) A tax-exempt organization that offers
counseling or advice to homeowners in fore-
closure, if the organization:

(a) Is not directly or indirectly related to
for-profit lenders or foreclosure purchasers;

(b) Does not contract to provide services
to or receive services from for-profit lenders
or foreclosure purchasers; and

(c) Has provided counseling or advice to
homeowners for five years or more.

(10) A creditors’ committee, trustee or
debtor in possession participating in a pro-
ceeding under the jurisdiction of the United
States Bankruptcy Court.

(11) Any person whose employment with
regard to a residential real property matter
under the jurisdiction of the United States
Bankruptcy Court is approved by order of
the bankruptcy court.

(12) A person that is a member of the
homeowner’s family or is owned or con-

Title 50

Page 78

trolled by a member of the homeowner’s
family. [2008 c.19 §3; 2011 c.9 §83]

646A.710 Foreclosure consulting con-
tract; requirements; void provisions. (1)
A written foreclosure consulting contract is
required for any services that a foreclosure
consultant provides to a homeowner. A fore-
closure consultant shall provide a home-
owner with a copy of the foreclosure
consulting contract at least 24 hours before
the homeowner signs the contract. The fore-
closure consulting contract must:

(a) Be written in a language that is spo-
ken by the homeowner and that was used in
discussions between the homeowner and
foreclosure consultant to describe the fore-
closure consultant’s services or to negotiate
the contract and, except as provided in para-
graph (f) of this subsection, be printed in at
least 12-point type.

(b) Fully disclose the nature and extent
of the services the foreclosure consultant is
to provide.

(¢) Fully disclose the terms and total
amount of any compensation the foreclosure
consultant or a person working in associ-
ation with the foreclosure consultant is to
receive.

(d) Be dated and personally signed by the
homeowner and the foreclosure consultant.

(e) Contain on the first page the name
and address, facsimile number and electronic
mail address of the foreclosure consultant to
which a notice of cancellation may be deliv-
ered.

(f) Contain, in immediate proximity to
the space reserved for the homeowner’s sig-
nature, a notice in substantially the follow-
ing form and printed in at least 14-point
boldfaced type:

NOTICE REQUIRED BY OREGON LAW

THIS IS AN IMPORTANT LEGAL CON-
TRACT AND COULD RESULT IN THE
LOSS OF YOUR HOME. YOU SHOULD
CONTACT A LAWYER OR OTHER PRO-
FESSIONAL ADVISER BEFORE SIGNING.

YOU MAY CANCEL THIS CONTRACT AT
ANY TIME.

If you cancel, you must pay for any services
that were provided under this contract before
the cancellation and repay any money spent
on your behalf under this contract. You have
60 days after cancellation to pay for services
and to repay any money spent on your be-
half. You must also pay any interest allowed
by this contract, which may not exceed nine
percent per year.
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— (name of foreclosure consult-
ant) or any person working
with _ (name of foreclosure con-
sultant) CANNOT ask you to sign or have
you sign any lien, mortgage or deed that
transfers an interest in your home or prop-
erty to — (name of foreclosure
consultant) or any person working with
(name of foreclosure consult-

ant).

__ (name of foreclosure consult-
ant) or any person working
with (name of foreclosure con-

sultant) CANNOT guarantee you that they
will be able to refinance your home or ar-
range for you to keep your home.

The law requires that this contract contain
the entire agreement. You should not rely
on any other written or oral agreement or
promise.

(2) A foreclosure consulting contract
provision is void if the provision provides for
the homeowner to:

(a) Waive any rights of the homeowner
under ORS 646A.702 to 646A.720;

(b) Consent to jurisdiction for litigation
or dispute resolution in a state other than
Oregon;

(c) Consent to a choice of laws provision
that applies the laws of a state other than
Oregon;

(d) Consent to venue in a county other
than the county in which the residence in
foreclosure or default is located; or

(e) Pay any costs or fees incurred by the
foreclosure consultant to enforce the con-
tract, other than court costs and filing fees

incurred in a successful circuit court action.
[2008 c.19 §4]

646A.715 Cancellation; effective date;
payment for services provided before
cancellation or breach; form; sufficiency
of notice. (1) In addition to any other can-
cellation or rescission right, a homeowner
may cancel a foreclosure consulting contract
as provided under this section at any time.

(2) Cancellation under this section occurs
when the homeowner gives written notice of
cancellation to the foreclosure consultant:

(a) At a physical address specified in the
foreclosure consulting contract; or

(b) At a facsimile number or electronic
mail address specified in the foreclosure
consulting contract.

(3)(a) If the homeowner gives written no-
tice of cancellation under this section by
mail, the notice is effective when deposited
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in the United States mail with the proper
address and postage.

(b) If the homeowner gives written notice
of cancellation under this section by facsim-
ile or electronic mail, the notice is effective
upon receipt. Proof of a transmission by the
homeowner to the facsimile number or elec-
tronic mail address specified in the foreclo-
sure consulting contract creates a rebuttable
presumption that the foreclosure consultant
received the notice at the time of the trans-
mission.

(4) A homeowner who cancels or
breaches a foreclosure consulting contract
under this section shall, no later than 60
days after the cancellation or breach, pay for
any services performed in good faith under
the contract by or on behalf of the foreclo-
sure consultant prior to the cancellation or
breach and repay any moneys paid or ad-
vanced under the contract by or on behalf of
the foreclosure consultant. The homeowner
shall also pay any interest allowed by the
foreclosure consulting contract, not to ex-
ceed nine percent per year.

(5) Failure of the homeowner to repay
moneys as provided in subsection (4) of this
section does not invalidate the cancellation
of the foreclosure consulting contract.

(6) When both parties have signed the
foreclosure consulting contract, the foreclo-
sure consultant shall immediately provide
the homeowner with a signed and dated copy
of the contract and a cancellation form. The
cancellation form must:

(a) Be in duplicate;

(b) Be on a separate sheet of paper at-
tached to the foreclosure consulting con-
tract;

(c) Be easily detachable; and

(d) Contain a statement in substantially
the following form and printed in at least
14-point boldfaced type:

HOW TO CANCEL
__ (Date of Contract)

YOU MAY CANCEL THIS CONTRACT
WITHOUT PENALTY AT ANY TIME.

To cancel the contract, mail or deliver a
signed and dated copy of this Notice of Can-
cellation, or write something saying you

want to cancel, and send it to
(name of foreclosure consult-
ant) at (address of foreclo-

sure consultant). You can cancel by fax or
e-mail. Send any -cancellation by fax to
or any cancellation by e-mail

to
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If you cancel, you must pay for any services
that were provided under the contract before
the cancellation and repay any money spent
on your behalf under the contract. You have
60 days after cancellation to pay for services
and to repay any money spent on your be-
half. You must also pay any interest allowed
under the contract, which may not exceed
nine percent per year.

NOTICE OF CANCELLATION
(name of foreclosure

TO:

con'sultant)

(address, fax or e-mail of
foreclosure consultant)

I cancel this contract.
Date:

Your (homeowner’s) printed name and ad-
dress:

Your (homeowner’s) signature:

(7) A written notice of cancellation under
this section is sufficient, however expressed,
if the notice indicates the intent of the
homeowner to cancel the foreclosure con-
sulting contract. The contract may not re-
quire the homeowner to use the notice of
cancellation form set forth in subsection (6)
of this section. [2008 c.19 §5]

646A.720 Prohibited acts of foreclo-
sure consultant. A foreclosure consultant
may not:

(1) Claim, demand, charge, collect or re-
ceive any compensation from a homeowner
unless the foreclosure consultant has per-
formed in good faith under the contract:

(a) Each service the foreclosure consult-
ant contracted to perform for the home-
owner; or

(b) Each service to be compensated, prior
to the homeowner canceling or breaching the
contract.

(2) Claim, demand, charge, collect or re-
ceive interest or other compensation that
exceeds nine percent per year on any ser-
vices performed, any loan by the foreclosure
consultant to the homeowner or any moneys
paid or advanced to the homeowner under
the foreclosure consulting contract.

(3) Take a wage assignment, lien on real
or personal property or other security for the
payment of compensation.

(4) Receive consideration from a third
party in connection with services provided
by a foreclosure consultant to a homeowner,
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unless the consideration is first fully dis-
closed in writing to the homeowner.

(56) Directly or indirectly acquire an in-
terest in a residence in foreclosure or default
transferred by a homeowner with whom the
foreclosure consultant has contracted, in-
cluding any interest transferred to or
through a member of the foreclosure
consultant’s family or to or through a sub-
sidiary, affiliate or related entity in which
the foreclosure consultant or a member of
the foreclosure consultant’s family is a pri-
mary member, shareholder or owner.

(6) Receive compensation from a third
party for facilitating or arranging for entry
into an equity conveyance as defined in ORS
646A.725 by a homeowner with whom the
foreclosure consultant has contracted.

(7) Facilitate or arrange for entry into an
equity conveyance as defined in ORS
646A.725 by a homeowner with whom the
foreclosure consultant has contracted, if the
foreclosure consultant knows or should know
that the equity purchaser has failed to com-
ply with ORS 646A.735 (1).

(8) Take a power of attorney from a
homeowner except for the purpose of obtain-
ing or inspecting documents.

(9) Induce or attempt to induce any
homeowner to enter into a foreclosure con-
sulting contract that does not comply in all
respects with ORS 646A.702 to 646A.720.

(10) Directly or by implication make a
statement or engage in conduct that is false,
deceptive, misleading or likely to cause con-
fusion or misunderstanding regarding a:

(a) Foreclosure consultant service;

(b) Foreclosure consulting contract; or

(¢) Residence in foreclosure or default.
[2008 c.19 §6]

(Equity Conveyances)

646A.725 Definitions for ORS 646A.725
to 646A.750. As used in ORS 646A.725 to
646A.750:

(1) “Bona fide purchaser” means a person
that purchases a residential real property
from an equity purchaser:

(a) For valuable consideration;
(b) In good faith,;

(c) Without knowledge of any continuing
right to, or equity in, the property by the
equity seller; and

(d) Without knowledge of any violation
of ORS 646A.725 to 646A.750 by the equity
purchaser regarding the property.

(2) “Business day” does not mean a Sat-
urday or a legal holiday described in ORS
187.010 or 187.020.
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(3) “Equity conveyance”:
(a) Means a transaction that involves:

(A) The transfer of an interest in a resi-
dence in foreclosure by an equity seller to
an equity purchaser, or to another person
acting in association with the equity pur-
chaser, that allows the equity purchaser or
other person to obtain legal or equitable title
to 5111 or part of the residential real property;
an

(B) A subsequent conveyance, or agree-
ment for a subsequent conveyance, of an in-
terest in the residential real property from
the equity purchaser or person acting in as-
sociation with the equity purchaser to the
equity seller to allow the equity seller to
possess the property during, or after termi-
nation of, the foreclosure process.

(b) Does not mean a transfer of interest
by means of a nonjudicial foreclosure sale or
by means of a sheriff's sale or other judicial
foreclosure action.

(4) “Equity conveyance contract” means
a written contract between an equity seller
and an equity purchaser that contains an
agreement for an equity conveyance.

(5) “Equity purchaser,” except as pro-
vided in ORS 646A.730, means a person that
enters into an equity conveyance that trans-
fers to the person, or to another acting in
association with the person, an interest in
residential real property sufficient to allow
obtaining legal or equitable title to all or
part of the property.

(6) “Equity recapture payment” means
the resale price for a property, less the fol-
lowing:

(a) Amounts owing as of the closing of
the resale for liens or other encumbrances
created or suffered by the equity seller.

(b) Amounts paid after the transfer of in-
terest in the property by the equity seller
and before the closing of the resale on liens
or other encumbrances created or suffered
by the equity seller.

(c) Cash received by the equity seller
from the equity purchaser under the equity
conveyance contract.

(d) Title, escrow and other customary
closing costs incurred by the equity pur-
chaser under the equity conveyance contract
or because of the resale.

(e) Real estate commissions and charges
incurred by the equity purchaser under the
equity conveyance contract or because of the
resale.

(f) Charges for prorated taxes and home-
owner association dues, attributable to a pe-
riod of time prior to the transfer of interest
in the property by the equity seller.
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(g) Attorney fees incurred by the equity
purchaser under the equity conveyance con-
tract or because of the resale.

(h) Reimbursement of actual repair and
maintenance expenses.

(1) Reimbursement for the construction
of improvements to the property.

(7) “Equity seller” means a natural per-
son who is the record owner of a residence
in foreclosure at the time an interest in the
residence is transferred under an equity con-
veyance to an equity purchaser or to a per-
son acting in association with an equity
purchaser.

(8) “Primary housing expenses” means
the total amount required to pay regular
principal, interest, rent, utilities, hazard in-
surance, real estate taxes and association
dues on a residential real property.

(9) “Resale” means a sale by an equity
purchaser to a bona fide purchaser of resi-
dential real property that is the subject of an
equity conveyance contract.

(10) “Resale price” means the gross sale
price of a residential real property upon re-
sale.

(11) “Residence in foreclosure”
residential real property:

(a) Consisting of one to four single-family
dwelling units;

means

(b) On which the owner occupies a
dwelling unit; and

(c) Against which a notice of default has
been recorded.

(12) “Settlement agent” means a provider
of settlement services who:

(a) Is a licensed escrow agent, title in-
surance agent or attorney; and

(b) Is not the equity purchaser or an em-
ployee or associate of the equity purchaser.

(13) “Settlement conference” means an
in-person meeting between an equity seller
and a settlement agent:

(a) For the purpose of completing docu-
ments incident to the transfer of an interest
as part of an equity conveyance; and

(b) During which the settlement agent
provides the equity seller with the HUD-1
settlement statement used by the United
States Department of Housing and Urban
Development. [2008 c.19 §9]

646A.730 Persons that are not equity
purchasers. The following are not equity
purchasers for purposes of ORS 646A.725 to
646A.750:

(1) A party to a deed in lieu of foreclo-
sure.
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(2) A creditors’ committee, trustee or
debtor in possession participating in a pro-
ceeding under the jurisdiction of the United
States Bankruptcy Court.

(3) Any person whose employment with
regard to a residential real property matter
under the jurisdiction of the United States
Bankruptcy Court is approved by order of
the bankruptcy court.

(4) A family or living trust in which the
equity seller is the beneficiary or a member
of the beneficiary. [2008 c.19 §10]

646A.735 Written contract; require-
ments; void provisions; power of attorney
prohibited. (1) A written contract is re-
quired for every equity conveyance. An eq-
uity purchaser shall provide an equity seller
with a copy of the equity conveyance con-
tract at least 24 hours before the equity
seller signs the contract. The equity convey-
ance contract must:

(a) Be written in a language that is spo-
ken by the equity seller and that was used
in discussions between the equity seller and
equity purchaser to describe the equity
purchaser’s services or to negotiate the
terms of the contract and, except as provided
in paragraph (f) of this subsection, be printed
in at least 12-point type;

(b) Contain the entire agreement of the
parties;

(c) Be dated and personally signed by the
equity seller and the equity purchaser and
witnessed by a notary public;

(d) Contain on the first page the name
and address, facsimile number and electronic
mail address of the settlement agent to
Whg:h a notice of cancellation may be deliv-
ered;

(e) Describe in detail the terms of the
equity conveyance including:

(A) The name and business address, and
any telephone number, facsimile number and
electronic mail address, of the person to
whom the equity seller will transfer an in-
terest in the residence in foreclosure;

(B) The address of the residence in fore-
closure;

(C) The total consideration the equity
purchaser and any other party are to give as
a result of the transfer of interest;

(D) The time at which the interest is to
be transferred to the equity purchaser or
other person and the terms of the transfer;

(E) Any financial or legal obligations
that the equity seller may remain subject to,
including a description of any mortgages,
liens or other obligations that will remain in
place;
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(F) Any services the equity purchaser
will perform for the equity seller before or
after the transfer of interest;

(&)(1) The terms of any post-transfer con-
veyance or agreement for a conveyance to
the equity seller to allow the equity seller to
remain in the home, including but not lim-
ited to the terms of any rental agreement,
repurchase agreement, contract for deed,
lalzid installment contract or option to buy;
an|

(i1) Any provisions for eviction or re-
moval of the equity seller in the case of late
payment;

(H) An explanation of how any repur-
chase price or fee associated with any con-
veyance of title or deed back to the equity
seller will be calculated; and

(I) An explanation of the percentage of
any equity recapture payment the equity
seller 1s to receive if the equity seller does
not exercise a right to receive back a con-
veyance of title or deed; and

(f) Contain, in immediate proximity to
the space reserved for the equity seller’s sig-
nature, a notice in substantially the follow-
ing form and printed in at least 14-point
boldfaced type:

NOTICE REQUIRED BY OREGON LAW

THIS IS AN IMPORTANT LEGAL CON-
TRACT. YOU ARE TRANSFERRING YOUR
DEED OR TITLE AND THIS COULD RE-
SULT IN THE PERMANENT LOSS OF
YOUR HOME. CONTACT A LAWYER OR
OTHER PROFESSIONAL ADVISER BE-
FORE SIGNING.

YOU MAY CANCEL THIS CONTRACT
WITHIN THREE (3) BUSINESS DAYS.

If you cancel, you must pay for services that
were provided under this contract before
cancellation and repay any money spent on
your behalf under this contract. You have 60
days after cancellation to pay for the ser-
vices and repay any money spent on your
behalf. You must also pay any interest al-
lowed by this contract, which may not ex-
ceed nine percent per year.

The law requires that this contract contain
the entire agreement. You should not rely
on any other written or oral agreement or
promise.

(2) An equity conveyance contract pro-
vision is void if the provision provides for an
equity seller to:

(a) Waive any rights of the equity seller
under ORS 646A.725 to 646A.750;
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(b) Consent to jurisdiction for litigation
or dispute resolution in a state other than
Oregon;

(c) Consent to a choice of laws provision
that applies the laws of a state other than
Oregon;

(d) Consent to venue in a county other
than the county in which the residential real
property is located; or

(e) Pay any costs or fees that the equity
purchaser or a person acting in association
with the equity purchaser incurred to en-
force the contract, other than court costs
and filing fees incurred in a successful cir-
cuit court action.

(3) An equity conveyance may not be
carried out using a power of attorney from
the equity seller to the equity purchaser or
a person acting in association with the eq-
uity purchaser. [2008 c.19 §11]

646A.740 Cancellation; effective date;
rebuttable presumption of delivery; pay-
ment for services; form; sufficiency of
notice; return of documents. (1) In addi-
tion to any other cancellation or rescission
right, an equity seller may cancel an equity
conveyance contract as provided under this
section before the earlier of:

(a) Midnight of the third business day
after the equity seller signs a document pur-
porting to transfer an interest in the resi-
dence in foreclosure; or

(b) A foreclosure sale of the residence in
foreclosure.

(2) If the equity seller gives a written
notice of cancellation under this section by
mail, the notice is effective upon the earlier
of:

(a) Delivery to the physical address of
the equity purchaser or settlement agent; or

(b) Actual receipt by the equity pur-
chaser or settlement agent.

(8) If the equity seller gives a written
notice of cancellation under this section by
facsimile number or electronic mail, the no-
tice is effective upon the earlier of:

(a) Delivery to the facsimile or electronic
mail address of the equity purchaser or the
settlement agent; or

(b) Actual receipt by the equity pur-
chaser or settlement agent.

(4) Proof of a transmission by the equity
seller to the facsimile number or electronic
mail address of the equity purchaser or of
the settlement agent creates a rebuttable
presumption that the notice of cancellation
was delivered to the facsimile number or
electronic mail address of the equity pur-
chaser or settlement agent at the time of
transmission.
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(5) An equity seller who cancels or
breaches an equity conveyance contract un-
der this section shall, no later than 60 days
after the cancellation or breach, pay for any
services provided in good faith under the
contact prior to the cancellation or breach
and repay any moneys paid or advanced un-
der the contract by or on behalf of the equity
purchaser. The equity seller shall also pay
any interest stated in the equity conveyance
contract, not to exceed nine percent per
year.

(6) Failure of the equity seller to repay
moneys as provided in subsection (5) of this
section does not invalidate the cancellation
of the equity conveyance contract.

(7) When both parties have signed the
equity conveyance contract, the equity pur-
chaser shall immediately provide the equity
seller with a signed and dated copy of the
contract and a cancellation form. The can-
cellation form must:

(a) Be in duplicate;

(b) Be on a separate sheet of paper at-
tached to the contract;

(c) Be easily detachable; and

(d) Contain a statement in substantially
the following form and be printed in at least
14-point boldfaced type:

HOW TO CANCEL

IF YOU DECIDE NOT TO TRANSFER
YOUR DEED OR TITLE, YOU MAY CAN-
CEL THIS CONTRACT.

THE NOTICE OF CANCELLATION MUST
BE RECEIVED WITHIN THREE (3) BUSI-
NESS DAYS AFTER YOU SIGNED THE
CONTRACT.

Date of Contract:

Your notice of cancellation must be received
before midnight on: — (date).

To cancel the contract, deliver a signed and
dated copy of this Notice of Cancellation, or
write something saying you want to cancel,
and deliver it to (name of
settlement agent) at (address
of settlement agent). You can cancel by fax
or e-mail. Deliver any cancellation by fax to
or any cancellation by e-mail

to

If you cancel, you must pay for any services
that were provided under the contract before
you canceled and repay any money spent on
your behalf under the contract. You have 60
days after cancellation to pay for the ser-
vices and repay any money spent on your
behalf. You must also pay any interest al-
lowed under the contract, which may not
exceed nine percent per year.
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NOTICE OF CANCELLATION

TO: (name of settlement

agent)

(address, fax and e-mail of
settlement agent)

I cancel the contract. Please return all
signed documents to me.

Date: ____

Your (homeowner’s) printed name and ad-
dress:

Your (homeowner’s) signature:

(8) Notwithstanding subsection (1)(a) of
this section, the period during which the eq-
uity seller may cancel the equity conveyance
contract does not commence until the equity
purchaser has complied with subsection (7)
of this section.

(9) A notice of cancellation under this
section is sufficient, however expressed, if
the notice indicates the intent of the equity
seller to cancel the equity conveyance con-
tract. The equity conveyance contract may
not require the equity seller to use the no-
tice of cancellation form described in sub-
section (7) of this section.

(10) No later than 10 days after receipt
of a notice of cancellation given in accor-
dance with this section, the equity purchaser
shall return, without condition, any original
deed, title and contract, and any other docu-

ment of transfer signed by the equity seller.
[2008 c.19 §12]

646A.745 Required and prohibited acts.
(1) An equity purchaser shall:

(a) Prior to an equity seller signing an
equity conveyance contract:

(A) Verify and be able to demonstrate
that the equity seller has or will have a rea-
sonable ability to pay for the subsequent re-
conveyance of the residential real property
interest back to the equity seller as provided
under the equity conveyance contract; or

(B) If the equity conveyance contract
provides for a lease with an option to repur-
chase the residential real property, verify
and be able to demonstrate that the equity
seller has or will have a reasonable ability
to make the lease payments and repurchase
the property within the term of the option to
repurchase.

(b) Arrange for the equity seller and the
settlement agent to complete a settlement
conference before the equity seller transfers
any interest under the equity conveyance
contract.
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(c) Comply with the requirements of the
federal Home Ownership and Equity Pro-
tection Act (15 U.S.C. 1639) and its imple-
menting regulations for any equity
conveyance in which the equity seller ob-
fiairif a vendee interest in a contract for
eed.

(d) Ensure that title to, or other interest
in, the residential real property is timely re-
conveyed to the equity seller as provided un-
der the terms of the equity conveyance
contract.

(e) If a residential real property is resold
within 24 months after the equity seller en-
ters into an equity conveyance contract, pay
the equity seller cash or consideration in an
amount equal to at least 82 percent of the
equity recapture payment from the resale no
later than 15 days after the receipt of cash
or consideration from or on behalf of the
purchasers of the property.

(f) Timely record the memorandum of
agreement required by ORS 646A.750.

(2) An equity purchaser may not:

(a) As part of an equity conveyance con-
tract, enter into repurchase or lease terms
that are commercially unreasonable or unfair
to an equity seller, or engage in any other
unfair conduct.

(b) Represent, directly or indirectly, that
the equity purchaser is acting as a financial
adviser or foreclosure consultant to the eq-
uity seller or otherwise is acting on behalf
of the equity seller.

(c) Make a false representation regarding
the equity purchaser’s possession of profes-
sional credentials that indicate knowledge or
expertise regarding real property transac-
tions.

(d) Represent, directly or indirectly, that
the equity purchaser is assisting the equity
seller in preventing a foreclosure, if the eq-
uity conveyance contract does not provide
for the equity seller to completely redeem
the residential real property and regain title.

(e) Directly or by implication make a
statement or engage in conduct that is false,
deceptive, misleading or likely to cause con-
fusion or misunderstanding regarding an eq-
uity conveyance, including but not limited to
a statement or conduct with regard to:

(A) The value of a residence in foreclo-
sure;

(B) The amount of proceeds the equity
seller would receive after a foreclosure sale;

(C) An equity conveyance contract term;
or

(D) The equity seller’s rights or obli-
gations incident to or arising out of the eq-
uity conveyance.
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(f) Before the equity seller’s right to
cancel an equity conveyance contract has
expired:

(A) Record or cause to be recorded an
instrument of conveyance or other document
the equity seller signed;

(B) Transfer or purport to transfer any
interest in the residential real property to
any third party; or

(C) Encumber or purport to encumber
any interest in the residential real property
with any third party. [2008 c.19 §13]

646A.750 Rebuttable presumptions;
accounting; bona fide purchaser; memo-
randum of agreement; form. (1) For pur-
poses of determining whether an equity
purchaser has violated ORS 646A.745 (1)(a),
there is a rebuttable presumption that:

(a) An equity seller has or will have a
reasonable ability to pay for a subsequent
reconveyance of a residential real property
if, on the date the equity seller signs the eg-
uity conveyance contract, the monthly pay-
ments projected for the equity seller’s
primary housing expenses under the contract
and monthly payments for regular principal
and interest payments on other personal debt
do not, in total, exceed 60 percent of the eq-
uity seller’s monthly gross income.

(b) The equity purchaser has failed to
verify that the equity seller has a reasonable
ability to pay for a subsequent reconveyance
of a property if the equity purchaser has not
obtained supporting documents other than a
statement by the equity seller of assets, li-
abilities and income.

(2) If a property is resold within 24
months after an equity seller enters into an
equity conveyance contract, at the time of
making the equity recapture payment to the
equity seller under ORS 646A.745 (1)(e), the
equity purchaser shall provide the equity
seller with a detailed accounting of the basis
for the payment amount. The accounting
shall include detailed documentation of the
amounts subtracted by the equity purchaser
from the resale price to determine the
amount of the equity recapture payment.

(3) A bona fide purchaser that enters into
a transaction with an equity seller or equity
purchaser receives good title to the property,
free and clear of:

(a) The rights of the parties to an equity
conveyance contract or a memorandum of
agreement; or

(b) Any cancellation of the equity con-
veyance contract.

(4) ORS 646A.725 to 646A.750 do not im-
pose a duty on a property purchaser, settle-
ment agent, title insurer or title insurance
producer regarding the application of the
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proceeds of a resale of property by an equity
purchaser.

(5) At the time of presenting an equity
conveyance for recording, the equity pur-
chaser shall present a memorandum of
agreement for recording in the county where
the residential real property is located. The
memorandum of agreement must be signed
by the equity purchaser and the equity seller,
witnessed by a notary public and in substan-
tially the following form:

MEMORANDUM OF AGREEMENT
DATED:
SELLER NAME (print):

PURCHASER NAME
(print):

EXPIRATION DATE: | unless other-
wise extended by written agreement between
the parties.

LEGAL DESCRIPTION AND PROPERTY
ADDRESS:

TERMS OF AGREEMENT:
TRUE AND ACTUAL CONSIDERATION IS:

SELLER SIGNATURE:

PURCHASER SIGNATURE:

[2008 c.19 §14]

646A.755 Acts not precluded. ORS
646A.725 to 646A.750 do not preclude an eg-
uity seller from:

(1) Seeking to have a transfer of interest
under an equity conveyance declared to be
an equitable mortgage; or

(2) Asserting any claim against an equity
g)l%]rchaser for an equitable mortgage. [2008 c.19

646A.760 Civil action for damages; at-
torney fees and costs; limitation on com-
mencement of action. (1) As used in this
section, “equity seller” has the meaning
given that term in ORS 646A.725.

(2) In addition to any action by the At-
torney General under ORS 646.607 or any
other cause of action, an equity seller may
bring an action for damages incurred by the
equity seller resulting from a violation of
ORS 646A.725 to 646A.750.

(3) If a court finds that a defendant in an
action under this section committed a vio-
lation of ORS 646A.725 to 646A.750 know-
ingly, in addition to any award of damages
for other violations of ORS 646A.725 to
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646A.750, the court shall award the equity
seller three times the amount of the actual
damages sustained by the equity seller as a
result of the knowing violation.

(4) The court may award an equity seller
prevailing in an action under this section
reasonable attorney fees, costs and expenses.
If a court finds that an equity seller brought
an action under this section in bad faith or
solely for purposes of harassment, the court
may award a prevailing defendant reasonable
attorney fees.

(5) An action under this section must be
commenced within six years. [2008 c.19 §17]

(Penalties)

646A.765 Penalties. Violation of a pro-
vision of ORS 646A.702 to 646A.720 or
646A.725 to 646A.750 is a Class A misde-
meanor. [2008 c.19 §18; 2011 ¢.597 §260]

GUARANTEED ASSET PROTECTION
WAIVERS

Note: Sections 1 to 8 and 11, chapter 523, Oregon
Laws 2015, provide:

Sec. 1. Definitions. As used in sections 1 to 7 of
this 2015 Act:

(1) “Borrower” means an individual who enters into
a finance agreement that is secured by a motor vehicle
or who, in connection with purchasing or leasing a
motor vehicle, incurs an obligation to pay money to a
creditor under terms and conditions that are specified
in a finance agreement.

(2) “Creditor” means:
(a) A person that:

(A) Permits another person to defer or to pay in
installments an amount due under a finance agreement
that is secured by a motor vehicle; or

(B) Otherwise extends credit to another person un-
der a finance agreement that is entered into in con-
nection with purchasing or leasing a motor vehicle; or

(b) An assignee of a person described in paragraph
(a) of this subsection.

(3) “Evaluation period” means a period of at least
30 days after the date on which a borrower purchases
a guaranteed asset protection waiver during which, if
the borrower did not receive a benefit from the guar-
anteed asset protection waiver, the borrower may cancel
the guaranteed asset protection waiver and receive a
full refund of the purchase price.

(4) “Finance agreement” means a contract or other
agreement that is evidence of a borrower’s obligation
to pay money to a creditor and that specifies the terms
and conditions under which the borrower must repay
the obligation.

(5) “Guaranteed asset protection waiver” means a
contractual provision of or an addendum to a finance
agreement that is secured by a motor vehicle under the
terms of which a creditor agrees to waive the creditor’s
right to collect all or part of an amount due from a
borrower under the terms of the finance agreement or
to release a borrower from an obligation to pay the
creditor an amount due under a finance agreement if
the motor vehicle:

(a) Suffers physical damage that is equivalent to a
total loss; or

(b) Is stolen and is not recovered.
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(6) “Insurer” means an insurer that is licensed,
registered or otherwise authorized to transact insurance
in this state.

(7) “Motor vehicle” means a self-propelled or towed
vehicle that is designed for personal or commercial use,
such as an automobile, truck, motorcycle, recreational
vehicle, all-terrain vehicle, snowmobile, camper, boat,
personal watercraft or a trailer for a motorcycle, boat,
camper or personal watercraft.

(8) “Reimbursement insurance policy” means an in-
surance policy under the terms of which an insurer re-
imburses a creditor for an amount the creditor must
waive under a guaranteed asset protection waiver. [2015
¢.523 §1]

Sec. 2. Applicability of Insurance Code; state-
ment of costs; exemptions. (1)(a) A guaranteed asset
protection waiver is not insurance and is not subject to
the provisions of the Insurance Code. A person, other
than an insurer, that sells a guaranteed asset protection
waiver in compliance with sections 1 to 7, chapter 523,
Oregon Laws 2015, does not become subject to the In-
surance Code by reason of the sale.

(b) Notwithstanding any other provision of law,
any cost for a guaranteed asset protection waiver into
which a borrower enters, whether in compliance with
the Truth in Lending Act, 15 U.S.C. 1601 et seq., and
regulations promulgated under the Truth in Lending
Act, or not, must be stated separately in the finance
agreement and is not a finance charge or interest.

(2) Sections 1 to 7, chapter 523, Oregon Laws 2015,
do not apply to:

(a) An insurance policy that an insurer offers un-
der the provisions of the Insurance Code;

(b) A debt cancellation contract or debt suspension
agreement offered in compliance with 12 C.F.R. 37.2 or
12 C.F.R. part 721, both as in effect on January 1, 2016;

(c) A state bank, as defined in ORS 706.008, or a
credit union, as defined in ORS 723.008; or

(d)(A) An addendum to a finance agreement that is
sold or assigned to a licensee, as defined in ORS 725.010,
and that is secured by a motor vehicle, under the terms
of which a creditor agrees to waive the creditor’s right
to collect all or part of an amount due from a borrower
under the terms of the finance agreement or to release
the borrower from an obligation to pay the creditor an
amount due under the finance agreement if the motor
vehicle:

(i) Suffers physical damage that is equivalent to a
total loss; or

(i1) Is stolen and not recovered.

(B) The addendum to the finance agreement de-
scribed in subparagraph (A) of this paragraph is not
insurance and is not subject to the provisions of the
Insurance Code. [2015 ¢.523 §2; 2017 c.451 §1]

Sec. 3. Required disclosures; cancellation pro-
visions; effect on motor vehicle purchaser’s credit.
A person may not sell a guaranteed asset protection
waiver in connection with a sale of a motor vehicle that
is used for personal, family or household purposes un-
less, at the time of the sale:

(1) The person discloses, in writing and in plain
and easily understandable language:

(a) The name, address and other contact informa-
tion for:

(A) The person that sells the guaranteed asset pro-
tection waiver;

(B) The creditor, if different; and

(C) Any other person that is a party to or has du-
ties, responsibilities or other obligations under the
terms of the guaranteed asset protection waiver.

(b) The purchase price of the guaranteed asset
protection waiver.
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(c) The terms and conditions of the guaranteed as-
set protection waiver, including but not limited to:

(A) Conditions under which the creditor will waive
or decline to waive all or a portion of the obligation
that remains under a finance agreement;

(B) The methodology for determining the amount
the creditor will waive; and

(C) The length of the evaluation period.

(d) The identity, location and contact information
for the person to which the borrower must submit a
claim for benefits or a refund under the guaranteed as-
set protection waiver and the procedure the borrower
must follow to submit the claim.

(e) Conditions under which the borrower may can-
cel the guaranteed asset protection waiver and the pro-
cedure the borrower must follow to cancel, both during
the evaluation period and after the evaluation period
expires, if the terms of the guaranteed asset protection
waiver permit cancellation after the evaluation period
expires.

(f) The formula or methodology that will apply to
calculating the amount of any refund available under
the terms and conditions of the guaranteed asset pro-
tection waiver if:

(A) The borrower cancels the guaranteed asset
protection waiver during the evaluation period or, if
permitted under the terms and conditions of the guar-
anteed asset protection waiver, after the evaluation pe-
riod expires; or

(B) The finance agreement is terminated early.

(2) The guaranteed asset protection waiver provides
that the borrower may cancel the guaranteed asset
protection waiver during the evaluation period for a full
refund of the purchase price if the borrower did not
receive any benefits.

(3) The creditor states clearly, and the terms of the
guaranteed asset protection waiver provide in writing,
that purchasing a guaranteed asset protection waiver is
not required in order to obtain credit or complete a
purchase or lease of a motor vehicle and does not affect
the terms and conditions of credit that a borrower ob-
tains from a creditor. [2015 c¢.523 §3]

Sec. 4. Determination of amount of waiver;
waivers that are required and waivers that are not
required. (1) A guaranteed asset protection waiver must
determine the amount that a creditor waives under the
terms of the guaranteed asset protection waiver in ac-
cordance with the following methods:

(a) If primary motor vehicle insurance or third
party liability insurance covers the amount of a total
loss of the motor vehicle, the creditor shall waive the
difference between:

(A) The primary insurer’s or the third party’s de-
termination of the motor vehicle’s actual cash value as
of the date of the total loss; and

(B) The amount the borrower owes under the fi-
nance agreement.

(b) If primary motor vehicle insurance or third
party liability insurance does not cover a total loss of
the motor vehicle, if an insurer that issued the primary
motor vehicle insurance or the third party liability in-
surance is insolvent or if the primary motor vehicle in-
surance or third party liability insurance have stated
values or limits that are less than the actual cash value
of the insured motor vehicle, the creditor shall waive
the difference between:

(A) The value of the motor vehicle immediately
before the loss or theft of the motor vehicle, as shown
in a published and generally available regional or na-
tional guide to motor vehicle values or from the best
available equivalent information, as specified in the
guaranteed asset protection waiver; and
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(B) The amount the borrower owes under the fi-
nance agreement.

(2)(a) A guaranteed asset protection waiver need
not require a creditor to waive:

(A) A motor vehicle insurance policy deductible;
(B) Delinquent, missed or deferred payments;
(C) Late fees or charges;

(D) Unearned finance charges, interest or lease
charges;

(E) Unearned rental payments;
(F) Taxes;

(G) Refundable items that include, but are not lim-
ited to:

(i) Charges associated with service contracts;
(ii) Prepaid taxes and fees; or
(iii) Credit insurance; or

(H) Other similar items that the guaranteed asset
protection waiver specifies.

(b) A guaranteed asset protection waiver may
specify limits on the amount a creditor must waive
based on a loan to value ratio, a maximum term, a
maximum waiver amount or other limits.

(3) A guaranteed asset protection waiver may re-
quire a creditor to waive all or a portion of a motor
vehicle insurance policy deductible. [2015 ¢.523 §4]

Sec. 5. Cancellation and expiration; refunds;
effect of sale, assignment or transfer. (1)(a) A guar-
anteed asset protection waiver may provide that a bor-
rower may cancel the guaranteed asset protection
waiver after the evaluation period expires or that the
guaranteed asset protection waiver expires if the fi-
nance agreement terminates early. If the guaranteed
asset protection waiver permits a borrower to cancel as
provided in this subsection and the borrower did not
receive a benefit, the borrower is entitled to a pro rata
refund of the unearned portion of the purchase price.

(b) A borrower shall apply in writing to the person
identified in the guaranteed asset protection waiver for
a refund of all or a portion of the purchase price of the
guaranteed asset protection waiver within 90 days after
cancellation if the borrower cancels the guaranteed as-
set protection waiver. If the guaranteed asset protection
waiver is canceled as a result of the termination of the
finance agreement, then any cancellation refund shall
be provided without requiring the borrower to apply or
submit a claim for the refund.

(2) The terms of the guaranteed asset protection
waiver may provide that if the borrower financed the
purchase of the guaranteed asset protection waiver and
cancels the guaranteed asset protection waiver, if the
borrower defaults on the obligation set forth in the fi-
nance agreement, if the creditor repossesses the motor
vehicle that secures the obligation or if the finance
agreement terminates for a reason other than the
borrower’s satisfaction of the obligation set forth in the
finance agreement, any refund due as a consequence of
the termination may be:

(a) Paid directly to the creditor; or

(b) Applied to any outstanding balance on the ob-
ligation set forth in the finance agreement, unless the
borrower has paid the obligation in full. If the borrower
has paid the obligation in full, the creditor shall pay to
the borrower the refund.

(3) Unless canceled as provided in this section, a
guaranteed asset protection waiver remains in effect as
part of the finance agreement for the term set forth in
the guaranteed asset protection waiver even if the fi-
nance agreement is sold, assigned or otherwise trans-
ferred. [2015 ¢.523 §5]

Sec. 6. Reimbursement insurance policies for
guaranteed asset protection waivers. (1)(a) A credi-
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tor other than a person that sells a guaranteed asset
protection waiver in connection with a retail sale of a
motor vehicle may insure a guaranteed asset protection
waiver with a reimbursement insurance policy.

(b) A person that sells a guaranteed asset pro-
tection waiver in connection with a retail sale of a
motor vehicle shall insure the guaranteed asset pro-
tection waiver with a reimbursement insurance policy
that meets the requirements set forth in subsection (2)
of this section.

(c) A lessor that leases a motor vehicle does not
need to insure a guaranteed asset protection waiver that
the lessor sells in connection with the lease.

(2) A reimbursement insurance policy for a guar-
anteed asset protection waiver must state:

(a) The terms of the obligation the insurer has to
reimburse the creditor for amounts the creditor must
waive under the terms of the guaranteed asset pro-
tection waiver;

(b) That the insurer’s obligation to reimburse the
creditor extends to the creditor’s assignee or any person
to which the creditor sells or transfers the finance
agreement or the guaranteed asset protection waiver
that the reimbursement insurance policy covers;

(¢) That the reimbursement insurance policy re-
mains in effect until canceled in accordance with appli-
cable provisions of the Insurance Code; and

(d) That a cancellation of the reimbursement in-
surance policy does not affect an insurer’s obligation
under the reimbursement insurance policy for guaran-
teed asset protection waivers that the insured sold, and
for which the insurer received premium payments, be-
fore the date on which the reimbursement insurance
policy was canceled.

(8) A person that sells a guaranteed asset pro-
tection waiver in connection with a sale or lease of a
motor vehicle shall report to any insurer that has is-
sued a reimbursement insurance policy to the person the
number of guaranteed asset protection waiver sales and
any other details the insurer requires under the terms
of the reimbursement insurance policy and shall timely
forward to the insurer all funds due under the terms of
the reimbursement insurance policy. [2015 ¢.523 §6]

Sec. 7. Fiduciary responsibilities. (1) A person
that is subject to sections 1 to 7 of this 2015 Act shall
act in a fiduciary capacity with respect to funds the
person receives or holds for the benefit of another per-
son.

(2) A person that sells a guaranteed asset pro-
tection waiver in connection with a retail sale of a
motor vehicle may not:

(a) Charge more for the guaranteed asset protection
waiver than five percent of the amount the borrower
finances under a finance agreement; or

(b) Vary the benefits, terms, conditions or price of
the guaranteed asset protection waiver on account of a
borrower’s race, sex, sexual orientation, income or edu-
cation. [2015 ¢.523 §7]

Sec. 8. Unlawful practices. A violation of a pro-
vision of sections 1 to 7 of this 2015 Act is an unlawful
practice under ORS 646.608. [2015 ¢.523 §8]

Sec. 11. Sunset. Sections 1 to 8 of this 2015 Act
are repealed on January 2, 2020. [2015 ¢.523 §11]

MISCELLANEOUS

646A.800 Late fees on delinquent cable
service accounts; amount; disclosure; no-
tice. (1) As used in this section:

(a) “Cable service” means:
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(A) One-way transmission to subscribers
of a video programming service;

(B) Two-way interactive service delivered
over a cable system; or

(C) Any communication with subscribers
necessary for the selection and use of video
programming or interactive services.

(b) “Cable system” means a facility con-
sisting of closed transmission paths and as-
sociated signal operation, reception and
control equipment that is designed to provide
cable service.

(2)(a) A seller of cable service may assess
a late fee on delinquent subscriber accounts
held by the seller that have an unpaid bal-
ance of $10 or more.

(b) A late fee assessed under subsections
(2), (3) and (4) of this section shall not exceed
five percent of the unpaid balance or $6,
whichever is greater.

(3) The seller of cable service shall con-
spicuously disclose on each statement or in-
voice the terms under which a late fee may
be assessed, including the amount of the fee.

(4) Prior to assessing a late fee under
subsections (2), (3) and (4) of this section, the
seller shall give written notice to the sub-
scriber. The notice shall conspicuously indi-
cate the amount of the unpaid balance, an
address where payment may be made, the
date on which the late fee will be imposed
and the amount of the late fee. The notice
shall be mailed to the subscriber’s last-
known billing address as shown in the
seller’s records. The notice shall be mailed
at least 10 days prior to the date on which
the late fee will be assessed. The late fee
may not be assessed earlier than 27 days af-

ter the due date for the unpaid balance.
[Formerly 646.649]

646A.801 Termination of residential
cable service or residential telecommuni-
cations service for certain persons. (1) As
used in this section:

(a) “Hospice program” has the meaning
given that term in ORS 443.850.

(b) “Personal representative” has the
meaning given that term in ORS 111.005.

(c) “Residential cable service” means the
transmission of any communication to a res-
idential customer of the service for the pur-
pose of delivering video content to the
customer.

(d) “Residential telecommunications ser-
vice” means the transmission of any commu-
nication between a residential customer of
the service and any other individual through
the use of a communication system estab-
lished and maintained by a radio common
carrier or a telecommunications utility, both
as defined in ORS 759.005.
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(2) An individual in a hospice program,
or the next of kin or personal representative
of an individual who has died, may termi-
nate, without penalty, a residential cable
service or a residential telecommunications
service provided pursuant to an existing
contract.

(3) For purposes described in subsection
(2) of this section, a provider of a residential
cable service or a residential telecommuni-
cations service may require an individual in
a hospice program or the next of kin or per-
sonal representative of an individual who has
died to submit a document establishing that
the individual is in a hospice program or has

died.

(4) A termination of service under sub-
section (2) of this section is effective on the
date on which the provider of the service
first receives notice that the individual is in
a hospice program or has died.

(5) The Oregon Health Authority may
impose a civil penalty, not to exceed $1,000,
for violation of this section. Civil penalties
imposed under this section shall be imposed
in the manner provided by ORS 183.745. All
moneys recovered under this section shall be
paid into the State Treasury and credited to
the General Fund.

(6) The authority may adopt rules to

carry out the provisions of this section. [2015
¢.181 §2; 2017 ¢.17 §49]

646A.803 Contest and sweepstakes so-
licitations; required disclosures; prohib-
ited representations. (1) As used in this
section:

(a) “Contest” means a procedure for
awarding a prize in which the outcome de-
pends at least in part on the skill of the
contestant. “Contest” includes any competi-
tion in which a person is required to pur-
chase anything, pay anything of value or
make a donation in order to participate.
“Contest” also includes a competition that is
advertised in a way that creates a reasonable
impression that a payment of anything of
value, purchase of anything or making a do-
nation is a condition of winning a prize or
competing for or obtaining information about
a prize.

(b) “Sweepstakes” means a procedure for
awarding a prize that is based on chance.
“Sweepstakes” includes any such procedure
in which a person is required to purchase
anything, pay anything of value or make a
donation as a condition of winning a prize
or of receiving or obtaining information
about a prize. “Sweepstakes” also includes
any such procedure that is advertised in a
way that creates a reasonable impression
that a payment of anything of value, pur-

Title 50

Page 89

chase of anything or making a donation is a
condition of winning a prize or receiving or
obtaining information about a prize.

(¢) “Clearly and conspicuously” means
the message is conveyed in a manner that is
reasonably apparent to the audience to whom
it is directed. In order for a message to be
considered clear and conspicuous, it shall, at
a minimum:

(A) Not contradict or substantially alter
any terms it purports to clarify, explain or
otherwise relate to; and

(B) In the case of printed solicitations:

(1) Be in close proximity to the terms it
purports to clarify, explain or otherwise re-
late to; and

(i1) Be of sufficient prominence in terms
of placement, font or color contrast as com-
pared with the remainder of the solicitation
so as to be reasonably apparent to the audi-
ence to whom it is directed.

(2) A person engages in an unlawful
practice when, in the course of the person’s
business, vocation or occupation, the person
uses the United States mail to solicit partic-
ipation in a contest and the person does not
clearly and conspicuously disclose in the so-
licitation:

(a) The maximum number of rounds or
levels, if the contest has more than one
round or level;

(b) The date the final winner will be de-
termined;

(¢) The maximum total cost the final
winner will have paid to the sponsor to par-
ticipate in the contest;

(d) Whether the final winner must pur-
chase or pay anything of value to a person
other than the sponsor if purchasing or pay-
ing is a condition of eligibility;

(e) If the contest involves multiple
rounds of increasing difficulty, an example
illustrative of the last determinative round
or a statement that subsequent rounds will
be more difficult;

(f) If the contest is judged by someone
other than the sponsor, the identity of or
description of the qualifications of the
judges;

(g) The method used in judging; and

(h) The name and address of the sponsor
or the sponsor’s agent.

(3) A person engages in an unlawful
practice when, in the course of the person’s
business, vocation or occupation, the person
uses the United States mail to solicit partic-
ipation in a sweepstakes and does not clearly
and conspicuously disclose in the solicita-
tion:
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(a) The odds of winning in Arabic nu-
merals, except that if the odds of winning
depend on the number of entries received, a
statement to that effect will be deemed suffi-
cient;

(b) The name and address of the sponsor
or the sponsor’s agent, consistently stated
wherever it is used; and

(¢) The procedure for entry without pur-
chase.

(4) A person engages in an unlawful
practice when, in the course of the person’s
business, vocation or occupation, the person
solicits participation in a contest or sweep-
stakes:

(a) By using the United States mail to
represent that a person has been selected to
receive or has won a particular prize, when
that is not the case; or

(b) By using the United States mail to
represent that a person is a winner, is a
finalist, is in first place or is otherwise in a
limited group of persons with an enhanced
likelihood of winning or receiving a prize,
when more than 25 percent of the persons
receiving the solicitation have the same
chance of winning. [Formerly 646.651]

646A.806 Website with photographs
and information about arrested persons;
requirement to remove photographs and
information upon request; penalty. (1) A
person shall comply with subsection (2) of
this section if the person:

(a) Operates a website that disseminates
photographic records of arrested individuals
made by law enforcement agencies pursuant
to ORS 181A.160 or otherwise as part of
routinely documenting an arrest; and

(b) Charges a fee for the removal from
the website of a photograph referred to in
paragraph (a) of this subsection and the
name and personal information of the indi-
vidual associated with the photograph.

(2) A person described in subsection (1)
of this section shall remove the photograph
and related name and personal information
from all websites owned or controlled by the
person without charging a fee within 30 days
of the date of a request to remove the pho-
tograph if the request:

(a) Is made in writing; and

(b) Contains written documentation that
all charges stemming from the arrest for
which the photograph was made:

(A) Were resolved through acquittal or
otherwise without a conviction;

(B) Were reduced to violations; or

(C) Following conviction, were expunged
or set aside pursuant to court order.
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(3) For purposes of this section, paper or
electronic copies of official court records or
law enforcement records constitute written
documentation.

(4) A person who violates subsection (2)
of this section commits an unlawful practice
under ORS 646.608. [2013 ¢.330 §1]

646A.808 Obtaining personal informa-
tion by false representation via electronic
media. (1) As used in this section, “personal

information” has the meaning given that
term in ORS 646A.602.

(2)(a) A person may not use a website,
electronic mail message, text message or
other electronic means to solicit, request or
otherwise induce another person to provide
personal information by representing to the
other person directly, indirectly or by impli-
cation that the person is a third person,
without the third person’s knowledge, au-
thorization and consent.

(b) Paragraph (a) of this subsection does
not apply to:

(A) A law enforcement officer or law en-
forcement agency that is engaged in per-
forming the officer’s or agency’s official
duties; or

(B) An individual who is authorized by
law to conduct a lawful investigation, while
the individual is conducting the lawful in-
vestigation.

(3) Violation of subsection (2) of this
section is an unlawful trade practice under
ORS 646.607 that is subject to enforcement
under ORS 646.632. [2015 c.128 §1]

646A.810 Patent infringement claim
made in bad faith; enforcement as un-
lawful practice; limitations; rules. (1) As
used in this section:

(a) “Affiliate” means a person that di-
rectly, or indirectly through one or more in-
termediaries, controls, is controlled by or is
under common control with another person.

(b) “Complaint” means a document or a
copy of a document that a person or the
person’s affiliate:

(A) Files with a court, an arbitration
panel or another body with power to adjudi-
cate a dispute over patent rights; and

(B) Serves, sends or otherwise communi-
cates to a recipient in order to commence a
judicial, arbitration or administrative pro-
ceeding for patent infringement against the
recipient.

(¢) “Demand” means an oral or written
communication that alleges, asserts or claims
that a recipient has infringed or has contrib-
uted to infringing a patent or the rights that
a patentee has under a patent or has granted
to an assignee or a licensee.
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(d) “Patentee” has the meaning given
that term in 35 U.S.C. 100, as in effect on
March 3, 2014.

(e) “Person” has the meaning given that
term in ORS 646.605.

(f) “Prosecuting attorney” means the At-
torney General or the district attorney of
any county in which a violation of this sec-
tion is alleged to have occurred.

(g) “Recipient” means a person that re-
ceives a demand and:

(A) Resides in this state;

(B) Maintains a place of business or
transacts business within this state; or

(C) Is a body, officer or agency acting
under the statutory authority of this state or
under the legal authority of a political sub-
division of this state.

(2) A person or the person’s affiliate may
not communicate a demand, or cause another
person to communicate a demand, to a re-
cipient if in the demand the person or the
person’s affiliate alleges, asserts or claims in
bad faith that the recipient has infringed or
contributed to infringing a patent or the
rights that a patentee has, or has granted to
an assignee or licensee, under the patent.

(3) If a prosecuting attorney receives one
or more accusations from a recipient or re-
cipients that a person or the person’s affil-
iate has violated subsection (2) of this
section, the prosecuting attorney may exe-
cute and serve an investigative demand on
the person or the person’s affiliate under
ORS 646.618 and may take action against the
person or the person’s affiliate under ORS
646.632 for engaging in an unlawful trade
practice.

(4) A court may consider one or more of
the following conditions as evidence that a
person or the person’s affiliate has, in bad
faith, alleged, asserted or claimed an in-
fringement of a patent or rights that a
patentee, assignee or licensee has under a
patent:

(a) The demand required the recipient to
respond or to pay a license or other fee
within a period of time that a reasonable
person would consider to be unreasonably
short.

(b) The demand did not include:

(A) The patent number for the patent
that the person or the person’s affiliate al-
leges, asserts or claims that the recipient in-
fringed;

(B) Current and accurate contact infor-
mation for the patentee, assignee or licensee,
including a name, address and phone number
or other contact information that would ena-
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ble the recipient to identify and communicate
with the patentee, assignee or licensee; and

(C) A statement of facts, together with
an explanation or a description of the facts
that would enable a reasonable person to
understand the basis of the allegation or
claim that the recipient has infringed the
patent or the rights of the patentee, assignee
or licensee under the patent.

(c) The person or the person’s affiliate
failed to provide the information described in
paragraph (b) of this subsection to the recip-
ient within a reasonable time after the re-
cipient requested the information.

(d) The person or the person’s affiliate,
before communicating the demand:

(A) Failed to compare the claims in the
patent to the features or specifications of the
recipient’s product, service or technology
that the person or the person’s affiliate al-
leges, asserts or claims is an infringement of
the patent or the rights of the patentee, as-
signee or licensee under the patent; or

(B) Conducted the comparison described
in subparagraph (A) of this paragraph, but in
a way that did not enable the person or the
person’s affiliate to specifically identify the
infringing features or specifications of the
recipient’s product, service or technology.

(e) The person or the person’s affiliate
offered to license the patent for an amount
that a reasonable person with knowledge of
the market value of a license for the in-
vention that is covered by the patent would
consider unreasonable.

(f) The person or the person’s affiliate
knew or should have known at the time the
person or the person’s affiliate communicated
the demand that the allegation, assertion or
claim of infringement was without merit or
was deceptive.

(g) The person or the person’s affiliate
previously communicated a demand or filed
a complaint based on the same or a similar
allegation, assertion or claim and:

(A) The demand did not include the in-
formation described in paragraph (b) of this
subsection; or

(B) A court, an arbitration panel or an-
other body with power to adjudicate a patent
dispute dismissed the complaint as frivolous
or without merit at any point during a pro-
ceeding before the court, the panel or the
body.

(h) The person or the person’s affiliate
engaged in other conduct that the Attorney
General by rule identifies as evidence of al-
leging, asserting or claiming an infringement
in bad faith.

(5) A court may consider one or more of
the following conditions as evidence that a
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¥erson or the person’s affiliate has, in good
aith, alleged, asserted or claimed an in-
fringement of a patent or rights that a
patentee, assignee or licensee has under a
patent:

(a) The demand does include the infor-
mation described in subsection (4)(b) of this
section.

(b) The person or the person’s affiliate
provided the information described in sub-
section (4)(b) of this section to the recipient
within a reasonable time after the recipient
requested the information, if the demand did
not include the information.

(c) The person or the person’s affiliate,
before communicating the demand, attempted
to establish that an infringement had oc-
curred by comparing the claims in the patent
to the features or specifications of the
recipient’s product, service or technology
that the person or the person’s affiliate be-
lieves is an infringement of the patent, or the
rights of the patentee, assignee or licensee
under the patent, and specifically identifying
the infringing features or specifications of
the recipient’s product, service or technol-
ogy.

(d) The person or the person’s affiliate,
after conducting the comparison described in
paragraph (c) of this subsection, attempted in
good faith to negotiate a settlement or a li-
cense for the patent with the recipient.

(e) The person or the person’s affiliate
has made a substantial investment in using
or prosecuting the patent or in producing or
selling a product, service or technology cov-
ered by the patent.

(f) The person or the person’s affiliate is:

(A) Named in the patent as an inventor
or an assignee of the inventor;

(B) An institution of higher education; or

(C) An organization that an institution
of higher education owns or is affiliated with
and that has as the organization’s principal
purpose the transfer of technology from the
institute of higher education.
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(g) The person or the person’s affiliate
has:

(A) Previously and successfully enforced
the patent, or the rights the patentee, an af-
filiate or a licensee has under the patent,
before a court, an arbitration panel or an-
other body with power to adjudicate a patent
dispute; and

(B) Otherwise demonstrated integrity and
good faith in business practices related to
the patent or previous attempts to enforce
the patent or the rights the patentee, an as-
signee or a licensee has under the patent.

(h) The person or the person’s affiliate
engaged in other conduct that the Attorney
General by rule identifies as evidence of al-
leging, asserting or claiming an infringement
in good faith.

(6) A violation of subsection (2) of this
section is an unlawful practice under ORS
646.608 that is subject to an action under
ORS 646.638. Notwithstanding the definition
of “person” in ORS 646.605, a recipient is a
person for the purpose of bringing an action
as a plaintiff under ORS 646.638.

(7) This section does not limit or affect:

(a) A right that this state, a political
subdivision of this state, an agency, officer,
employee or agent of this state or a political
subdivision of this state or any other person
may have with respect to a patent or rights
granted under a patent; or

(b) Any remedy for patent infringement
that a court, an arbitration panel or another
body with power to adjudicate a dispute over
patent rights may grant to this state, a poli-
tical subdivision of this state or an agency,
officer, employee or agent of this state or a
political subdivision of this state or any
other person.

(8) The Attorney General may adopt
rules necessary to implement the provisions
of this section. [2014 c.19 §2; 2017 c.17 §51]
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