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33.045

33.010 [Amended by 1981 ¢.898 §37; repealed by 1991
c.724 §32]

CONTEMPT PROCEEDINGS

33.015 Definitions for ORS 33.015 to
33.155. For the purposes of ORS 33.015 to
33.155:

(1) “Confinement” means custody or in-
carceration, whether actual or constructive.

(2) “Contempt of court” means the fol-
lowing acts, done willfully:

(a) Misconduct in the presence of the
court that interferes with a court proceeding
or with the administration of justice, or that
impairs the respect due the court;

(b) Disobedience of, resistance to or ob-
struction of the court’s authority, process,
orders or judgments;

(c) Refusal as a witness to appear, be
sworn or answer a question contrary to an
order of the court;

(d) Refusal to produce a record, document
or other object contrary to an order of the
court; or

(e) Violation of a statutory provision that
specifically subjects the person to the con-
tempt power of the court.

(3) “Punitive sanction” means a sanction
imposed to punish a past contempt of court.

(4) “Remedial sanction” means a sanction
imposed to terminate a continuing contempt
of court or to compensate for injury, damage
or costs resulting from a past or continuing
contempt of court. [1991 c.724 §1]

33.020 [Repealed by 1991 c.724 §32]

33.025 Nature of contempt power;
corporate defendants. (1) The power of a
court to impose a remedial or punitive sanc-
tion for contempt of court is an inherent ju-
dicial power. ORS 33.015 to 33.155 establish
procedures to govern the exercise of that
power.

(2) A corporation is liable for contempt
if:

(a) The conduct constituting contempt is
engaged in by an agent of the corporation
while acting within the scope of employment
and on behalf of the corporation;

(b) The conduct constituting contempt
consists of an omission to discharge a spe-
cific duty of affirmative performance imposed
on corporations by a court; or

(¢) The conduct constituting contempt is
engaged in, authorized, solicited, requested,
commanded or knowingly tolerated by the
board of directors or by a high managerial
agent acting within the scope of employment
and on behalf of the corporation.
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(3) The board of directors and high man-
agerial agents shall be subject to the con-
tempt powers of a court for contempt by a
corporation if those persons engage in, au-
thorize, solicit, request, command or know-
ingly tolerate the conduct constituting
contempt.

(4) As used in this section, “agent” and
“high managerial agent” have those mean-
ings given in ORS 161.170. [1991 c.724 §2]

33.030 [Repealed by 1991 c¢.724 §32]

33.035 Appointed counsel. Whenever
ORS 33.015 to 33.155 provide for appointed
counsel, appointment of counsel and payment
of counsel and related expenses shall be
made as follows:

(1) For contempt of a circuit court, the
Oregon Tax Court, the Court of Appeals or
the Supreme Court, appointment and pay-
ment of counsel shall be made as provided in
ORS 135.055, 151.216 and 151.219.

(2) For contempt of a justice court, mu-
nicipal court or other public body not de-
scribed in subsection (1) of this section,
payment for and appointment of counsel shall
be made as otherwise provided by law for the
court or public body. [1991 c.724 §3; 2001 c.962 §63]

33.040 [Amended by 1955 ¢.648 §2; 1961 c¢.210 §5; re-
pealed by 1991 ¢.724 §32]

33.045 Types of sanctions. (1) A court
may impose either remedial or punitive
sanctions for contempt.

(2) Confinement may be remedial or pu-
nitive. The sanction is:

(a) Remedial if it continues or accumu-
lates until the defendant complies with the
court’s order or judgment.

(b) Punitive if it is for a definite period
that will not be reduced even if the defend-
ant complies with the court’s order or judg-
ment.

(3) A fine may be remedial or punitive.
A fine is:

(a) Punitive if it is for a past contempt.

(b) Remedial if it is for continuing con-
tempt and the fine accumulates until the de-
fendant complies with the court’s judgment
or order or if the fine may be partially or
entirely forgiven when the defendant com-
plies with the court’s judgment or order.

(4) Any sanction requiring payment of
amounts to one of the parties to a proceeding
is remedial.

(5) Any sanction imposed by a court for
contempt 1s in addition to any civil remedy
or criminal sanction that may be available
as a result of the conduct constituting con-
tempt. In any civil or criminal proceedings
arising out of the conduct constituting con-
tempt, the court shall take into consideration
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any contempt sanctions previously imposed
for the same act. [1991 c.724 §4]
33.050 [Repealed by 1991 c¢.724 §32]

33.055 Procedure for imposition of re-
medial sanctions. (1) Except as otherwise
provided in ORS 161.685, proceedings to im-
pose remedial sanctions for contempt shall
be conducted as provided in this section.

(2) The following persons may initiate the
proceeding or, with leave of the court, par-
ticipate in the proceeding, by filing a motion
requesting that defendant be ordered to ap-
pear:

(a) A party aggrieved by an alleged con-
tempt of court;

(b) A district attorney;
(c) A city attorney;
(d) The Attorney General; or

(e) Any other person specifically author-
ized by statute to seek imposition of sanc-
tions for contempt.

(3) A motion to initiate a proceeding un-
der this section shall be filed in the proceed-
ing to which the contempt is related, if there
is a related proceeding.

(4) The person initiating a proceeding
under this section shall file supporting doc-
umentation or affidavits sufficient to give
defendant notice of the specific acts alleged
to constitute contempt.

(5)(a) The court may issue an order di-
recting the defendant to appear. Except as
otherwise provided in paragraph (b) of this
subsection, the defendant shall be personally
served with the order to appear in the man-
ner provided in ORCP 7 and 9. The court
may order service by a method other than
personal service or issue an arrest warrant
if, based upon motion and supporting affida-
vit, the court finds that the defendant cannot
be personally served.

(b) The defendant shall be served by sub-
stituted service if personal service is waived
under ORS 107.835. If personal service is
waived under ORS 107.835, the defendant
shall be served by the method specified in
the waiver.

(6) The court may impose a remedial
sanction only after affording the defendant
opportunity for a hearing tried to the court.
The defendant may waive the opportunity for
a hearing by stipulated order filed with the
court.

(7) A defendant has no right to a jury
trial and, except as provided in this section,
has only those rights accorded to a defendant
in a civil action.

(8) A defendant is entitled to be repre-
sented by counsel. A court shall not impose
on a defendant a remedial sanction of con-
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finement unless, before the hearing is held,
the defendant is:

(a) Informed that such sanction may be
imposed; and

(b) Afforded the same right to appointed
counsel required in proceedings for the im-
position of an equivalent punitive sanction
of confinement.

(9) If the defendant is not represented by
counsel when coming before the court, the
court shall inform the defendant of the right
to counsel, and of the right to appointed
counsel if the defendant is entitled to, and
financially eligible for, appointed counsel
under subsection (8) of this section.

(10) Inability to comply with an order of
the court is an affirmative defense.

(11) In any proceeding for imposition of
a remedial sanction other than confinement,
proof of contempt shall be by clear and con-
vincing evidence. In any proceeding for im-
position of a remedial sanction of
confinement, proof of contempt shall be be-
yond a reasonable doubt.

(12) Proceedings under this section are
subject to rules adopted under ORS 33.145.
Proceedings under this section are not sub-
ject to the Oregon Rules of Civil Procedure
except as provided in subsection (5) of this
section or as may be provided in rules
adopted under ORS 33.145. [1991 c.724 §5; 1993
¢.448 §7; 2001 c.962 §77]

33.060 [Amended by 1981 ¢.781 §1; 1983 c.561 §1; re-
pealed by 1991 ¢.724 §32]

33.065 Procedure for imposition of pu-
nitive sanctions. (1) Except as otherwise
provided in ORS 161.685, proceedings to im-
pose punitive sanctions for contempt shall be
conducted as provided in this section.

(2) The following persons may initiate the
proceeding by an accusatory instrument
charging a person with contempt of court
and seeking a punitive sanction:

(a) A city attorney.
(b) A district attorney.
(c) The Attorney General.

(3) If a city attorney, district attorney or
Attorney General who regularly appears be-
fore the court declines to prosecute a con-
tempt, and the court determines that
remedial sanctions would not provide an ef-
fective alternative remedy, the court may
appoint an attorney who is authorized to
practice law in this state, and who is not
counsel for an interested party, to prosecute
the contempt. The court shall allow reason-
able compensation for the appointed attor-
ney’s attendance, to be paid by:

(a) The Oregon Department of Adminis-
trative Services, if the attorney is appointed
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by the Supreme Court, the Court of Appeals
or the Oregon Tax Court;

(b) The city where the court is located,
if the attorney is appointed by a municipal
court; and

(¢) The county where the prosecution is
initiated, in all other cases.

(4) The prosecutor may initiate pro-
ceedings on the prosecutor’s own initiative,
on the request of a party to an action or
proceeding or on the request of the court.
After the prosecutor files an accusatory in-
strument, the court may issue any order or
warrant necessary to compel the appearance
of the defendant.

(5) Except as otherwise provided by this
section, the accusatory instrument is subject
to the same requirements and laws applicable
to an accusatory instrument in a criminal
proceeding, and all proceedings on the accu-
satory instrument shall be in the manner
prescribed for criminal proceedings.

(6) Except for the right to a jury trial,
the defendant is entitled to the constitutional
and statutory protections, including the right
to appointed counsel, that a defendant would
be entitled to in a criminal proceeding in
which the fine or term of imprisonment that
could be imposed is equivalent to the puni-
tive sanctions sought in the contempt pro-
ceeding. This subsection does not affect any
right to a jury that may otherwise be created
by statute.

(7) Inability to comply with an order of
the court is an affirmative defense. If the
defendant proposes to rely in any way on
evidence of inability to comply with an order
of the court, the defendant shall, not less
than five days before the trial of the cause,
file and serve upon the city attorney, district
attorney or Attorney General prosecuting
the contempt a written notice of intent to
offer that evidence. If the defendant fails to
file and serve the notice, the defendant shall
not be permitted to introduce evidence of in-
ability to comply with an order of the court
at the trial of the cause unless the court, in
its discretion, permits such evidence to be
introduced where just cause for failure to file
the notice, or to file the notice within the
time allowed, is made to appear.

(8) The court may impose a remedial
sanction in addition to or in lieu of a puni-
tive sanction.

(9) In any proceeding for imposition of a
punitive sanction, proof of contempt shall be
beyond a reasonable doubt. [1991 c.724 §6; 2001
c.962 §78]

33.070 [Amended by 1973 ¢.836 §321; repealed by
1991 c¢.724 §32]
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33.075 Compelling attendance of de-
fendant. (1) If a person served with an order
to appear under ORS 33.055 fails to appear
at the time and place specified in the order,
the court may issue any order or warrant
necessary to compel the appearance of the
defendant.

(2) A person against whom a complaint
has been issued under ORS 33.065 may be
cited to appear in lieu of custody as provided
in ORS 133.055. If the person fails to appear
at the time and place specified in the cita-
tion, the court may issue any order or war-
rant necessary to compel the appearance of
the defendant.

(3) When the court issues a warrant for
contempt, the court shall specify a security
amount. Unless the defendant pays the secu-
rity amount upon arrest, the sheriff shall
keep the defendant in custody until either a
release decision is made by the court or until
disposition of the contempt proceedings.

(4) The defendant shall be discharged
from the arrest upon executing and deliver-
ing to the sheriff, at any time before the re-
turn day of the warrant, a security release
or a release agreement as provided in ORS
135.230 to 135.290, to the effect that the de-
fendant will appear on the return day and
abide by the order or judgment of the court
or officer or pay, as may be directed, the sum
specified in the warrant.

(5) The sheriff shall return the warrant
and the security deposit, if any, given to the
sheriff by the defendant by the return day
specified in the warrant.

(6) When a warrant for contempt issued
under subsection (2) of this section has been
returned after having been served and the
defendant does not appear on the return day,
the court may do either or both of the fol-
lowing:

(a) Issue another warrant.

(b) Proceed against the security deposited
upon the arrest.

(7) If the court proceeds against the se-
curity under subsection (6) of this section
and the sum specified is recovered, the court
may award to any party to the action any or
all of the money recovered as remedial dam-
ages.

(8) Security deposited under this section
shall not be subject to the assessments pro-
vided for in ORS 137.309 (1) to (5). [1991 c.724
§7; 1993 ¢.196 §3]

33.080 [Amended by 1973 ¢.836 §322; repealed by
1991 c¢.724 §32]

33.085 Compelling testimony of wit-
ness. (1) Upon the motion of the person ini-
tiating the proceeding, the court may compel
the testimony of a witness as provided under
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ORS 136.617 in a contempt proceeding under
ORS 33.055 or 33.065.

(2) In any case where the person initiat-
ing the proceeding is not represented by the
district attorney, county counsel or Attorney
General, the person initiating the proceeding
shall serve a notice of intent to compel tes-
timony on the district attorney of the county
where the contempt proceeding is pending
and on the Attorney General. The notice
shall be served not less than 14 calendar
days before any hearing on the motion to
compel testimony.

(3) The notice required by this section
shall identify the witness whose testimony
the person initiating the proceeding intends
to compel and include, if known, the witness’
name, date of birth, residence address and
Social Security number, and other pending
proceedings or criminal charges involving
the witness. The notice shall also include the
case name and number of the contempt pro-
ceeding and the date, time and place set for
any hearing scheduled as provided in ORS
136.617.

(4) If the person initiating the proceeding
fails to serve the required advance notice or
fails to serve the notice within the time re-
quired, the court shall grant a continuance
for not less than 14 calendar days from the
date the notice is served to allow the district
attorney and Attorney General opportunity
to be heard on the matter of compelling tes-
timony. The court may compel testimony un-
der this subsection only after the full notice
period and opportunity to be heard, unless
before that time the district attorney and
Attorney General waive in writing any ob-
jection to the motion to compel.

(5) In any hearing on a motion to compel
testimony under this section, the district at-
torney of the county in which the contempt
proceeding is pending and the Attorney Gen-
eral each may appear to present evidence or
arguments to support or oppose the motion.

(6) In lieu of compelling testimony under
this section, the court may continue the
contempt proceeding until disposition of any
criminal action that is pending against the
witness whose testimony is sought and that
gla]lrges the witness with a crime. [1991 c.724

a

33.090 [Amended by 1973 ¢.836 §323; repealed by

1991 c.724 §32]

33.095 [1975 ¢.516 §2; 1981 ¢.898 §38; 1987 ¢.803 §15;
1989 c.171 §5; repealed by 1991 c.724 §32]

33.096 Summary imposition of sanc-
tion. A court may summarily impose a sanc-
tion upon a person who commits a contempt
of court in the immediate view and presence
of the court. The sanction may be imposed
for the purpose of preserving order in the
court or protecting the authority and dignity
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of the court. The provisions of ORS 33.055
and 33.065 do not apply to summary imposi-
‘gi?n of sanctions under this section. [1991 c.724
8

33.100 [Repealed by 1991 c¢.724 §32]

33.105 Sanctions authorized. (1) Unless
otherwise provided by statute, a court may
impose one or more of the following remedial
sanctions:

(a) Payment of a sum of money sufficient
to compensate a party for loss, injury or
costs suffered by the party as the result of a
contempt of court.

(b) Confinement for so long as the con-
tempt continues, or six months, whichever is
the shorter period.

(¢) An amount not to exceed $500 or one
percent of the defendant’s annual gross in-
come, whichever is greater, for each day the
contempt of court continues. The sanction
imposed under this paragraph may be im-
posed as a fine or to compensate a party for
the effects of the continuing contempt.

(d) An order designed to insure compli-
ance with a prior order of the court, includ-
ing probation.

(e) Payment of all or part of any attorney
fees incurred by a party as the result of a
contempt of court.

(f) A sanction other than the sanctions
specified in paragraphs (a) to (e) of this sub-
section if the court determines that the
sanction would be an effective remedy for
the contempt.

(2) Unless otherwise provided by statute,
a court may impose one or more of the fol-
lowing punitive sanctions for each separate
contempt of court:

(a) A fine of not more than $500 or one
percent of the defendant’s annual gross in-
come, whichever is greater.

(b) Forfeiture of any proceeds or profits
obtained through the contempt.

(¢) Confinement for not more than six
months.

(d) Probation or community service.

(3) In a summary proceeding under ORS
33.096, a court may impose one or more of
the followmg sanctions for each separate
contempt of court:

(a) A punitive fine of not more than $500;

(b) Confinement as a punitive sanction
for not more than 30 days; or

(c) Probation or community service.

(4) The court may impose a punitive
sanction for past conduct constituting con-
tempt of court even though similar present

conduct is a continuing contempt of court.
[1991 c.724 §9]
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33.155

33.110 [Repealed by 1991 c¢.724 §32]

33.115 Referral to another judge. A
judge may be disqualified from a contempt
proceeding as provided for in other cases
under ORS 14.210 to 14.270. ORS 14.260 (3)
shall not apply to a motion to disqualify a
judge in a contempt proceeding. The judge to
whom the contempt is referred shall assume
authority over and conduct any further pro-

ceedings relating to the contempt. [1991 c.724
§10; 1995 c.658 §121]

33.125 Appeal. (1) The imposition of a
sanction for contempt shall be by a judg-
ment. The judgment shall be entered in the
register as a general judgment.

(2) A defendant may appeal from a judg-
ment imposing a remedial sanction in the
same manner as from a judgment in an ac-
tion at law. An appeal from a judgment im-
posing a punitive sanction shall be in the
manner provided for appeals in ORS chapter
138. Appeals from judgments imposing sanc-
tions for contempt in municipal courts and
justice courts shall be in the manner pro-
vided by law for appeals from those courts.

(3)(a) If a motion to initiate proceedings
to impose remedial sanctions is filed in a re-
lated proceeding under ORS 33.055 (3) before
entry of judgment in the related proceeding,
and the court determines that the defendant
is in contempt, the court may suspend impo-
sition of sanctions and entry of judgment on
the contempt until entry of judgment in the
related proceeding.

(b) If a motion to initiate proceedings to
impose remedial sanctions is filed in a re-
lated proceeding under ORS 33.055 (3) before
entry of judgment in the related proceeding,
and the court denies the motion or declines
to impose sanctions, the court shall enter
judgment on that denial or determination
only as part of the judgment in the related
proceeding.

(4) An appeal from a contempt judgment
shall not stay any action or proceeding to
which the contempt is related. [1991 c.724 §11;
2003 ¢.576 §233]

33.130 [Repealed by 1991 c¢.724 §32]

33.135 Limitations of actions. (1) Ex-
cept as provided in subsection (5) of this
section, proceedings under ORS 33.055 to
impose remedial sanctions for contempt and
under ORS 33.065 to impose punitive sanc-
tions for contempt shall be commenced
within two years of the act or omission con-
stituting the contempt.

(2) For the purposes of this section, a
proceeding to impose remedial sanctions
shall be deemed commenced as to each de-
fendant when the motion provided for in ORS
33.055 is filed.
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(3) Proceedings to impose punitive sanc-
tions are subject to ORS 131.135, 131.145 and
131.155.

(4) The time limitations imposed by sub-
section (1) of this section shall not act to bar
proceedings to impose sanctions for an act
or omission that constitutes a continuing
contempt at the time contempt proceedings
are commenced. The willful failure of an
obligor, as that term is defined in ORS
25.010, to pay a support obligation after that
obligation becomes a judgment is a contempt
without regard to when the obligation be-
came a judgment.

(5) Proceedings to impose remedial or
punitive sanctions for failure to pay a sup-
port obligation by an obligor, as defined in
ORS 25.010, shall be commenced within 10
years of the act or omission constituting
contempt. [1991 c.724 §12]

33.140 [Repealed by 1991 c¢.724 §32]

33.145 Rules. The Supreme Court may
adopt rules to carry out the purposes of ORS
33.015 to 33.155. [1991 c.724 §13]

33.150 [Repealed by 1991 c.724 §32]

33.155 Applicability. ORS 33.015 to
33.145 apply to every court and judicial offi-
cer of this state, including municipal, county
and justice courts. Rules adopted by the Su-
preme Court apply to those courts, but the
application of such rules to municipal,
county and justice courts does not confer
any supervisory or administrative authority
on the Supreme Court or the State Court
Administrator with respect to those courts.
[1991 c.724 §14]

33210 [Amended by 1979 c.284 §67; 1989 c.955 §1;
renumbered 36.300 in 1989]

33.220 [Renumbered 36.305 in 1989]

33230 [Amended by 1979 c¢.284 §68;
36.310 in 1989]

33.240 [Renumbered 36.315 in 1989

33 Renumbered 36.320 in 1989

33 Renumbered 36.325 in 1989

.250 [
.260 [
33.270 [Renumbered 36.330 in 1989
.280 [
.290 |

renumbered

Renumbered 36.335 in 1989
Renumbered 36.340 in 1989

33300 [Amended by 1985 ¢.496 §19;
36.345 in 1989]

33310 [Amended by 1985 c.496 §20;
36.350 in 1989]

33320 [Amended by 1985 c¢.496 §21;
36.355 in 1989]

33.330 [Renumbered 36.360 in 1989]

33340 [Amended by 1985 c.496 §22;
36.365 in 1989]

33.350 [1983 c.670 §1; 1985 c.342 §3;
36.400 in 1989]

33.360 [1983 c.670 §2; 1987 c¢.116 §1; 1987 c.125 §1;
renumbered 36.405 in 1989]

33370 [1983 c.670 §3; 1987 c.116 §2; renumbered
36.410 in 1989]

]
]
]
]
33 ]
33 ]
renumbered
renumbered

renumbered

renumbered

renumbered

(2003 Edition)



33410

SPECIAL ACTIONS AND PROCEEDINGS

33.380 [1983 ¢.670 §4; 1985 c.342 §4; 1987 c.116 §3;
renumbered 36.415 in 1989]

33.390 [1983 ¢.670 §5; renumbered 36.420 in 1989]
33.400 [1983 ¢.670 §6; renumbered 36.425 in 1989]

CHANGE OF NAME

33.410 dJurisdiction; grounds. Applica-
tion for change of name of a person may be
heard and determined by the probate court
or, if the circuit court is not the probate
court, the circuit court if its jurisdiction has
been extended to include this section pursu-
ant to ORS 3.275 of the county in which the
person resides. The change of name shall be
granted by the court unless the court finds
that the change is not consistent with the

public interest. [Amended by 1967 c534 §11; 1975
€733 §1]

33.420 Notice of application and judg-
ment; notice for change of name of minor
child. (1) Before entering a judgment for a
change of name, except as provided in ORS
109.360, the court shall require public notice
of the application to be given, that all per-
sons may show cause why the same should
not be granted. The court shall also require
public notice to be given of the change after
the entry of the judgment.

(2) Before entering a judgment for a
change of name in the case of a minor child
the court shall require that, in addition to
the notice required under subsection (1) of
this section, written notice be given to the
parents of the child, both custodial and non-
cEslt:é)dial, and to any legal guardian of the
child.

(3) Notwithstanding subsection (2) of this
section, notice of an application for the
change of name of a minor child need not be
given to a parent of the child if the other
parent of the child files a verified statement
in the change of name proceeding that as-
serts that the minor child has not resided
with the other parent and that the other
parent has not contributed or tried to con-

tribute to the support of the child. [Amended
by 1983 ¢.369 §6; 1997 ¢.872 §22; 2001 ¢.779 §12; 2003 c.576
§308]

33.430 Name of child on birth certif-
icate, how changed; court conference
with child. (1) In the case of a change, by
court order, of the name of the parents of
any minor child, if the child’s birth certif-
icate is on file in this state, the State Regis-
trar of the Center for Health Statistics, upon
receipt of a certified copy of the court order
changing the name, together with the infor-
mation required to locate the original birth
certificate of the child, shall prepare a new
birth certificate for the child in the new
name of the parents of the child. The name
of the parents as so changed shall be set
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forth in the new certificate, in place of their
original name.

(2) The evidence upon which the new
certificate was made, and the original certif-
icate, shall be sealed and filed by the State
Registrar of the Center for Health Statistics,
and may be opened only upon demand of the
person whose name was changed, if of legal
age, or by an order of a court of competent
jurisdiction.

(3) When a change of name by parents
will affect the name of their child or children
under subsection (1) of this section, the
court, on its own motion or on request of a
child of the parents, may take testimony
from or confer with the child or children and
may exclude from the conference the parents
and other persons if the court finds that such
action would be in the best interests of the
child or children. However, the court shall
permit an attorney for the parents to attend
the conference, and the conference shall be
reported. If the court finds that a change of
name would not be in the best interests of
the child, the court may provide in the order
changing the name of the parents that such
change of name shall not affect the child,
and a new birth certificate shall not be pre-
pared for the child. [Amended by 1983 ¢.369 §7]

33.440 Application by minor child;
court conference. When a minor child ap-
plies for a change of name under ORS 33.410,
the court may, upon its own motion, confer
with the child and may exclude from the
conference the parents and other persons if
the court finds that such action would be in
the best interests of the child. However, the
court shall permit an attorney for the child
to attend the conference, and the conference
shall be reported. [1983 c.369 §5]

CHANGE OF SEX

33.460 dJurisdiction; grounds; proce-
dure. (1) A court that has jurisdiction to de-
termine an application for change of name
of a person under ORS 33.410 and 33.420 may
order a legal change of sex and enter a
judgment indicating the change of sex of a
person whose sex has been changed by sur-
gical procedure.

(2) The court may order a legal change
of sex and enter the judgment in the same
manner as that provided for change of name
of a person under ORS 33.410 and 33.420.

(3) If a person applies for a change of
name under ORS 33.410 and 33.420 at the
time the person applies for a legal change of
sex under this section, the court may order
change of name and legal change of sex at

the same time and in the same proceeding.
[1981 ¢.221 §1; 1997 ¢.872 §23; 2003 ¢.576 §309]
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33.520

SURETIES

33.510 Discharge of surety or letter of
credit issuer on application of surety or
issuer. The surety or the representatives of
any surety upon the bond of any trustee,
committee, guardian, assignee, receiver, ex-
ecutor, administrator or other fiduciary, and
any irrevocable letter of credit issuer for any
trustee, committee, guardian, assignee, re-
ceiver, executor, administrator or other
fiduciary is entitled as a matter of right to
be discharged from liability as provided in
this section, and to that end may, on notice
to the principal named in the bond or irrev-
ocable letter of credit, apply to the court
that accepted the bond or irrevocable letter
of credit or to the court of which the judge
who accepted the bond or irrevocable letter
of credit was a member or to any judge
thereof, praying to be relieved from liability
for the act or omission of the principal oc-
curring after the date of the order relieving
such person, and that the principal be re-
quired to account and give new sureties or
cause to be issued new letters of credit. No-
tice of the application shall be served on the
principal personally not less than five days
prior to the date on which the application is
to be made, unless it satisfactorily appears
to the court or judge that personal service
cannot be had with due diligence within the
state, in which case notice may be given by
personal service without the state or in such
manner as the court or judge directs. Pend-
ing the hearing of the application the court
or judge may restrain the principal from
acting except to preserve the trust estate
until further order. If upon the return of the
application the principal fails to file a new
bond or irrevocable letter of credit to the
satisfaction of the court or judge, the court
or judge must make an order requiring the
principal to file a new bond or irrevocable
letter of credit within a period not exceeding
five days. If the new bond or irrevocable let-
ter of credit is filed upon the return of the
application, or within the time fixed by the
order, the court or judge must make a judg-
ment or order requiring the principal to ac-
count for all acts and proceedings to and
including the date of the judgment or order,
and to file such account within a time fixed,
not exceeding 20 days, and discharge the
surety or letter of credit issuer making ap-
plication from liability for any act or default
of the principal subsequent to the date of the
judgment or order. If the principal fails to
file a new bond or irrevocable letter of credit
within the time specified, a judgment or or-
der must be made revoking the appointment
of the principal or removing and requiring
the principal to file an account within not
more than 20 days. If the principal fails to
file the account, the surety or letter of credit
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issuer may make and file an account with
like force and effect as though filed by the
principal, and upon settlement thereof and
upon the trust fund or estate being found or
made good and paid over or properly secured,
credit shall be given for all commissions,
costs, disbursements and allowances to
which the principal would be entitled were
the principal accounting, and allowance shall
be made to the surety or letter of credit
issuer for the expense incurred in filing the
account and procuring the settlement
thereof. After the filing of the account, ei-
ther by the principal or the surety or the
letter of credit issuer, the court or judge
must, upon the petition of the principal or
surety or the letter of credit issuer, issue an
order requiring all persons interested in the
estate or trust to attend a settlement of the
account at a time and place therein specified,
and upon the trust fund or estate being found
or made good and paid over or properly se-
cured, the surety or the letter of credit
issuer shall be discharged from all liability.
Upon demand in writing by the principal, the
surety or the letter of credit issuer shall re-
turn any compensation that has been paid for
the unexpired period of the bond or the letter
of credit. [Amended by 1991 ¢.331 §11; 2003 ¢.576 §310]

33.520 Discharge of surety or letter of
credit issuer on application of principal.
Any trustee, committee, guardian, assignee,
receiver, executor, administrator or other
fiduciary shall be entitled to have any surety
on the bond of the fiduciary or of any irrev-
ocable letter of credit issuer discharged from
liability thereon, and the fiduciary may file
a new bond or irrevocable letter of credit as
provided in this section. The fiduciary may,
on written notice to the surety or letter of
credit issuer and to all other interested per-
sons, apply to the court that accepted the
bond or irrevocable letter of credit, or to a
judge thereof, praying that the surety or
irrevocable letter of credit be discharged
from liability thereon, and that the principal
be allowed to file a new bond or irrevocable
letter of credit and to account. Notice of the
application shall be served on the surety or
letter of credit issuer and on each of the
persons interested, within the state, not less
than 10 days prior to the date on which the
application is to be made, unless it satisfac-
torily appears to the court or judge that the
notice cannot with due diligence be served
within the state, in which case notice may
be given in such manner as the court or
judge shall direct. Upon the return of the
application, the principal may file a new
bond or irrevocable letter of credit satisfac-
tory to the court or judge, and therewith file
an account of all proceedings, whereupon the
court or judge shall proceed, upon due notice
to all persons interested, to judicially settle
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the account and duly credit and charge the
principal; and upon the trust fund or estate
being found or made good and paid over or
properly secured, the surety or letter of
credit issuer shall be discharged from all li-
ability. [Amended by 1991 ¢.331 §12]

33.530 Liability of sureties or letter of
credit issuer after termination of bond or
letter of credit. (1) When a bond or an
irrevocable letter of credit of any personal
representative, guardian or conservator is
terminated upon the issuance of a new bond
or irrevocable letter of credit to the personal
representative, guardian or conservator by a
new surety or letter of credit issuer, the for-
mer surety or letter of credit issuer shall not
be liable on the old bond or irrevocable letter
of credit for any acts or omissions of the
personal representative, guardian or conser-
vator which occur after the issuance of the
new bond or irrevocable letter of credit.

(2) A new surety for a personal repre-
sentative, guardian or conservator who is-
sues a new bond or irrevocable letter of
credit after the termination of a previous
bond or irrevocable letter of credit written
by another surety or letter of credit issuer
for a personal representative, guardian or
conservator shall not be liable for any acts
or omissions of the personal representative,
guardian or conservator which occurred
prior to the issuance of the new bond or

irrevocable letter of credit. [1983 c.613 §§2,3; 1991
c.331 §13]

EVALUATING SECURITIES
OF SECURED CREDITOR

33.610 Evaluating securities of secured
creditor. In the administration of a dece-
dent’s estate, or whenever the assets of any
person, partnership or corporation are being
administered in receivership or any liqui-
dation proceedings, or under an assignment
for the benefit of creditors, the value of se-
curities held by secured creditors shall be
determined by converting the same into
money according to the terms of the agree-
ment pursuant to which the securities were
delivered to the creditors, or by the creditors
and the person or official liquidating the as-
sets by agreement, arbitration, compromise
or litigation. Where the proceedings are in
court, the determination shall be subject to
the control or decision of the court. If, under
an assignment for the benefit of creditors,
the secured creditor and the assignee cannot,
by agreement, arbitration or compromise, de-
termine the value, either the assignee or the
creditor may apply to a court of competent
jurisdiction in the place of residence of the
assignee for determination of the value by
declaratory judgment, or otherwise. In all
cases, the amount of the determined value
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shall be credited upon the secured claim and
a general or unsecured creditor’s dividend
shall be paid only on the uncredited balance,
if any, of the claim. Nothing contained in
this section shall be construed to compel any
creditor holding security to file a claim for
participation in any such estate or proceed-
ing, or to compel the creditor, if the creditor
does not file a claim, to foreclose or realize
upon the security of the creditor.

DETERMINATION OF LEGALITY
OF MUNICIPAL CORPORATION
ORGANIZATION AND ACTIONS

33.710 Definitions; judicial examina-
tion to determine legality of any munici-
pal corporation’s organization and
actions. (1) As used in ORS 33.710 and
33.720, unless the context requires otherwise:

(a) “Governing body” means the city
council, board of commissioners, board of di-
rectors, county court or other managing
board of a municipal corporation including a
board managing a municipally owned public
utility or a dock commission.

(b) “Municipal corporation” means any
county, city, port, school district, union high
school district, community college district
and all other public or quasi-public corpo-
rations including a municipal utility or dock
commission operated by a separate board or
commission.

(2) The governing body may commence a
proceeding in the circuit court of the county
in which the municipal corporation or the
greater part thereof 1s located, for the pur-
pose of having a judicial examination and
judgment of the court as to the regularity
and legality of:

(a) The proceedings in connection with
the establishment or creation of the munici-
pal corporation, including any action or pro-
ceedings proclaiming the creation of the
municipal corporation or declaring the result
of any election therein.

(b) The proceedings of the governing
body and of the municipal corporation pro-
viding for and authorizing the issue and sale
of bonds of the municipal -corporation,
whether the bonds or any of them have or
have not been sold or disposed of.

(c) Any order of the governing body
levying a tax.

(d) The authorization of any contract and
as to the validity of the contract, whether or
not it has been executed.

(e) Any decision of the governing body
that raises novel or important legal issues
that would be efficiently and effectively re-
solved by a proceeding before the decision
becomes effective, when the decision will:

(2003 Edition)



SPECIAL PROCEEDINGS

33.720

(A) Require a significant expenditure of
public funds;

(B) Significantly affect the lives or busi-
nesses of a significant number of persons
within the boundaries of the governing body;
or

(C) Indirectly impose a significant finan-
cial burden on the cost of conducting busi-
ness within the boundaries of the governing
body.

(f) The authority of the governing body
to enact any ordinance, resolution or regu-
lation.

(g) Any ordinance, resolution or regu-
lation enacted by the governing body, in-
cluding the constitutionality of the
ordinance, resolution or regulation.

(3) All proceedings of the municipal cor-
poration may be judicially examined and de-
termined in one special proceeding, or any
part thereof may be separately examined and
determined by the court.

(4) Nothing in this section allows a gov-
erning body to have a judicial examination
and judgment of the court without a

justiciable controversy. [Amended by 1975 c.133
§1; 2003 c.548 §1]

33.720 Proceeding in rem; practice and
procedure as in action not triable by
right to jury; service by publication; ap-
peal; costs. (1) The determination authorized
by ORS 33.710 shall be in the nature of a
proceeding in rem; and the practice and pro-
cedure therein shall follow the practice and
procedure of an action not triable by right to
a jury, as far as the same is consistent with
the determination sought to be obtained, ex-
cept as provided in this section.

(2) Jurisdiction of the municipal corpo-
ration shall be obtained by the publication
of notice directed to the municipal corpo-
ration; and jurisdiction of the electors of the
municipal corporation shall be obtained by
publication of notice directed to all electors,
freeholders, taxpayers and other interested
persons, without naming such electors,
freeholders, taxpayers and other interested
persons individually. The notice shall be
served on all parties in interest by publica-
tion thereof for at least once a week for
three successive weeks in a newspaper of
general circulation published in the county
where the proceeding is pending, or if no
such newspaper is published therein, then in
a contiguous county. Jurisdiction shall be
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complete within 10 days after the date of
completing publication of the notice as pro-
vided in this section.

(3) Any person interested may at any
time before the expiration of the 10 days ap-
pear and contest the validity of such pro-
ceeding, or of any of the acts or things
therein enumerated. Such proceeding shall
be tried forthwith and judgment rendered as
expeditiously as possible declaring the matter
so contested to be either valid or invalid.
Any order or judgment in the course of such
proceeding may be made and rendered by the
judge in vacation or otherwise; and for that
purpose, the court shall be deemed at all
times to be in session and the act of the
judge in making the order or judgment shall
be the act of the court.

(4) Any party may appeal to the Court of
Appeals from a judgment rendered in such
proceeding. The court, in inquiring into the
regularity, legality or correctness of any
proceeding of the municipal corporation or
its governing body shall disregard any error,
irregularity or omission which does not af-
fect the substantial rights of the parties to
the special proceeding, and may approve the
proceedings in part and may disapprove and
declare illegal or invalid in part other or
subsequent proceedings, or may approve or
disapprove the proceedings, or may approve
the proceedings in part and disapprove the
remainder thereof.

(5) Costs of the proceeding may be al-
lowed and apportioned between the parties in
the discretion of the court.

(6) Upon conclusion of a proceeding au-
thorized by ORS 33.710 (2)(b), including any
appeal of a judgment, the judgment entered
in the proceeding is binding upon the parties
and all other persons. Claim preclusion and
issue preclusion apply to all matters adjudi-
cated in the proceeding. Except for an action
to enforce a judgment, the courts of this
state do not have jurisdiction over an action
by or against the governing body or munici-
pal corporation named in the judgment if the
purpose of the action is to seek judicial re-
view or judicial examination, directly or in-
directly, of a matter adjudicated in the
proceeding. [Amended by 1975 c.133 §2; 1979 c.284
§69; 2001 ¢.537 §1; 2003 c.576 §234]

33.810 [1955 ¢.522 §1; repealed by 1967 ¢.460 §8]

33.820 [1955 ¢.522 §2; repealed by 1967 c.460 §8]

33.830 [1955 ¢.522 §3; repealed by 1967 c.460 §8]
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