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161.025

PRINCIPLES

161.005 Short title. ORS 161.005 to
161.055, 161.085 to 161.125, 161.150 to 161.175,
161.190 to 161.275, 161.290 to 161.370, 161.405
to 161.485, 161.505 to 161.585, 161.605, 161.615
to 161.685, 161.705 to 161.737, 162.005, 162.015
to 162.035, 162.055 to 162.115, 162.135 to
162.205, 162.225 to 162.375, 162.405 to 162.425,
162.465, 163.005, 163.115, 163.125 to 163.145,
163.160 to 163.208, 163.215 to 163.257, 163.275,
163.285, 163.305 to 163.467, 163.505 to 163.575,
163.665 to 163.696, 164.005, 164.015 to 164.135,
164.140, 164.205 to 164.270, 164.305 to 164.377,
164.395 to 164.415, 164.805, 164.877, 165.002 to
165.109, 165.805, 166.005 to 166.095, 166.350,
166.382, 166.384, 166.660, 167.002 to 167.027,
167.060 to 167.100, 167.117, 167.122 to 167.162,
167.203 to 167.252, 167.310 to 167.340 and
167.350, 167.810 and 167.820, shall be known
and may be cited as Oregon Criminal Code

of 1971. [1971 c.743 §1; 1979 cA476 §1; 1983 c.740 §25;
1983 ¢.792 §1; 1985 ¢.366 §2; 1985 ¢.557 §9; 1985 ¢.662 §10;
1985 c.755 §1; 1989 ¢.982 §3; 1989 ¢.1003 §5; 2003 ¢.383 §3]

161.010 [Repealed by 1971 c.743 §432]

161.015 General definitions. As used in
chapter 743, Oregon Laws 1971, and ORS
166.635, unless the context requires other-
wise:

(1) “Dangerous weapon” means any
weapon, device, instrument, material or sub-
stance which under the circumstances in
which it is used, attempted to be used or
threatened to be used, is readily capable of
causing death or serious physical injury.

(2) “Deadly weapon” means any instru-
ment, article or substance specifically de-
signed for and presently capable of causing
death or serious physical injury.

(3) “Deadly physical force” means phys-
ical force that under the circumstances in
which it is used is readily capable of causing
death or serious physical injury.

(4) “Peace officer” means a sheriff,
constable, marshal, municipal police officer,
member of the Oregon State Police, investi-
gator of the Criminal Justice Division of the
Department of Justice or investigator of a
district attorney’s office and such other per-
sons as may be designated by law.

(5) “Person” means a human being and,
where appropriate, a public or private corpo-
ration, an unincorporated association, a
partnership, a government or a governmental
instrumentality.

(6) “Physical force” includes, but is not
limited to, the use of an electrical stun gun,
tear gas or mace.

(7) “Physical injury” means impairment
of physical condition or substantial pain.

(8) “Serious physical injury” means phys-
ical injury which creates a substantial risk
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of death or which causes serious and pro-
tracted disfigurement, protracted impairment
of health or protracted loss or impairment of
the function of any bodily organ.

(9) “Possess” means to have physical
possession or otherwise to exercise dominion
or control over property.

(10) “Public place” means a place to
which the general public has access and in-
cludes, but is not limited to, hallways, lob-
bies and other parts of apartment houses and
hotels not constituting rooms or apartments
designed for actual residence, and highways,
streets, schools, places of amusement, parks,
playgrounds and premises used in connection

with public passenger transportation. [1971
c.743 §3; 1973 ¢.139 §1; 1979 c.656 §3; 1991 c.67 §33; 1993
c.625 §4; 1995 c.651 §5]

Note: Legislative Counsel has substituted “chapter
743, Oregon Laws 1971,” for the words “this Act” in
sections 2, 3, 4, 5, 6, 7, 19, 20, 21 and 36, chapter 743,
Oregon Laws 1971, compiled as 161.015, 161.025, 161.035,
161.045, 161.055, 161.085, 161.195, 161.200, 161.205 and
161.295. Specific ORS references have not been substi-
tuted, pursuant to 173.160. These sections may be deter-
mined by referring to the 1971 Comparative Section
Table located in Volume 18 of ORS.

161.020 [Amended by 1967 ¢.372 §9; repealed by 1971
€.743 §432]

161.025 Purposes; principles of con-
struction. (1) The general purposes of chap-
ter 743, Oregon Laws 1971, are:

(a) To insure the public safety by pre-
venting the commission of offenses through
the deterrent influence of the sentences au-
thorized, the correction and rehabilitation of
those convicted, and their confinement when
required in the interests of public protection.

(b) To forbid and prevent conduct that
unjustifiably and inexcusably inflicts or
threatens substantial harm to individual or
public interests.

(c) To give fair warning of the nature of
the conduct declared to constitute an offense
and of the sentences authorized upon con-
viction.

(d) To define the act or omission and the
accompanying mental state that constitute
each offense and limit the condemnation of
conduct as criminal when it is without fault.

(e) To differentiate on reasonable grounds
between serious and minor offenses.

(f) To prescribe penalties which are pro-
portionate to the seriousness of offenses and
which permit recognition of differences in
rehabilitation possibilities among individual
offenders.

(g) To safeguard offenders against exces-
sive, disproportionate or arbitrary punish-
ment.

(2) The rule that a penal statute is to be
strictly construed shall not apply to chapter
743, Oregon Laws 1971, or any of its pro-
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visions. Chapter 743, Oregon Laws 1971,
shall be construed according to the fair im-
port of its terms, to promote justice and to
effect the purposes stated in subsection (1)
of this section. [1971 c.743 §2

Note: See note under 161.015.

161.030 [Amended by 1955 ¢.660 §20; 1967 ¢.372 §10;
repealed by 1971 ¢.743 §432]

161.035 Application of Criminal Code.
(1) Chapter 743, Oregon Laws 1971, shall
govern the construction of and punishment
for any offense defined in chapter 743, Ore-
gon Laws 1971, and committed after January
1, 1972, as well as the construction and ap-
plication of any defense to a prosecution for
such an offense.

(2) Except as otherwise expressly pro-
vided, or unless the context requires other-
wise, the provisions of chapter 743, Oregon
Laws 1971, shall govern the construction of
and punishment for any offense defined out-
side chapter 743, Oregon Laws 1971, and
committed after January 1, 1972, as well as
the construction and application of any de-
fense to a prosecution for such an offense.

(3) Chapter 743, Oregon Laws 1971, shall
not apply to or govern the construction of
and punishment for any offense committed
before January 1, 1972, or the construction
and application of any defense to a prose-
cution for such an offense. Such an offense
shall be construed and punished according to
the law existing at the time of the commis-
sion of the offense in the same manner as if
chapter 743, Oregon Laws 1971, had not been
enacted.

(4) When all or part of a criminal statute
is amended or repealed, the criminal statute
or part thereof so amended or repealed re-
mains in force for the purpose of authorizing
the accusation, prosecution, conviction and
punishment of a person who violated the
statute or part thereof before the effective
date of the amending or repealing Act. [1971
¢.743 §5]

Note: See note under 161.015.

161.040 [Repealed by 1971 ¢.743 §432]

161.045 Limits on application. (1) Ex-
cept as otherwise expressly provided, the
procedure governing the accusation, prose-
cution, conviction and punishment of of-
fenders and offenses is not regulated by
chapter 743, Oregon Laws 1971, but by the
criminal procedure statutes.

(2) Chapter 743, Oregon Laws 1971, does
not affect any power conferred by law upon
a court-martial or other military authority
or officer to prosecute and punish conduct
and offenders violating military codes or
laws.
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(3) Chapter 743, Oregon Laws 1971, does
not bar, suspend or otherwise affect any
right or liability to damages, penalty, forfei-
ture or other remedy authorized by law to be
recovered or enforced in a civil action, re-
gardless of whether the conduct involved in
the proceeding constitutes an offense defined
in chapter 743, Oregon Laws 1971.

(4) No conviction of a person for an of-
fense works a forfeiture of the property of
the person, except in cases where a forfeiture
is expressly provided by law. [1971 c.743 §6]

Note: See note under 161.015.

161.050 [Repealed by 1971 ¢.743 §432]

161.055 Burden of proof as to defenses.
(1) When a “defense,” other than an “affir-
mative defense” as defined in subsection (2)
of this section, is raised at a trial, the state
has the burden of disproving the defense be-
yond a reasonable doubt.

(2) When a defense, declared to be an
“affirmative defense” by chapter 743, Oregon
Laws 1971, is raised at a trial, the defendant
has the burden of proving the defense by a
preponderance of the evidence.

(3) The state is not required to negate a
defense as defined in subsection (1) of this
section unless it is raised by the defendant.
“Raised by the defendant” means either no-
tice in writing to the state before com-
mencement of trial or affirmative evidence
by a defense witness in the defendant’s case
in chief. [1971 c.743 §4]

Note: See note under 161.015.
161.060 [Repealed by 1971 ¢.743 §432]

161.062 [1985 c.722 §4; 1991 ¢.386 §8; repealed by 1999
¢.136 §1]

161.067 Determining punishable of-
fenses for violation of multiple statutory
provisions, multiple victims or repeated
violations. (1) When the same conduct or
criminal episode violates two or more statu-
tory provisions and each provision requires
proof of an element that the others do not,
there are as many separately punishable of-
fenses as there are separate statutory vio-
lations.

(2) When the same conduct or criminal
episode, though violating only one statutory
provision involves two or more victims, there
are as many separately punishable offenses
as there are victims. However, two or more
persons owning joint interests in real or
personal property shall be considered a sin-
gle victim for purposes of determining the
number of separately punishable offenses if
the property is the subject of one of the fol-
lowing crimes:

(a) Theft as defined in ORS 164.015.

(b) Unauthorized use of a vehicle as de-
fined in ORS 164.135.
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(c) Criminal possession of rented or
leased personal property as defined in ORS
164.140.

(d) Burglary as defined in ORS 164.215
or 164.225.

(e) Criminal trespass as defined in ORS
164.243, 164.245, 164.255, 164.265 or 164.278.

(f) Arson and related offenses as defined
in ORS 164.315, 164.325 or 164.335.

(g) Forgery and related offenses as de-
fined in ORS 165.002 to 165.070.

(3) When the same conduct or criminal
episode violates only one statutory provision
and involves only one victim, but neverthe-
less involves repeated violations of the same
statutory provision against the same victim,
there are as many separately punishable of-
fenses as there are violations, except that
each violation, to be separately punishable
under this subsection, must be separated
from other such violations by a sufficient
pause in the defendant’s criminal conduct to
afford the defendant an opportunity to re-
nounce the criminal intent. Each method of
engaging in deviate sexual intercourse as
defined in ORS 163.305, and each method of
engaging in unlawful sexual penetration as
defined in ORS 163.408 and 163.411 shall
constitute separate violations of their re-
spective statutory provisions for purposes of
determining the number of statutory vio-
lations. [1987 c.2 §13; 1991 ¢.386 §9; 2003 c.629 §4]

161.070 [Repealed by 1971 c.743 §432]

161.075 [1965 ¢.516 §1; repealed by 1971 c.743 §432]

161.080 [Repealed by 1971 ¢.743 §432]

CRIMINAL LIABILITY

161.085 Definitions with respect to
culpability. As used in chapter 743, Oregon
Laws 1971, and ORS 166.635, unless the con-
text requires otherwise:

(1) “Act” means a bodily movement.

(2) “Voluntary act” means a Dbodily
movement performed consciously and in-
cludes the conscious possession or control of
property.

(3) “Omission” means a failure to per-
form an act the performance of which is re-
quired by law.

(4) “Conduct” means an act or omission
and its accompanying mental state.

(5) “To act” means either to perform an
act or to omit to perform an act.

(6) “Culpable mental state” means inten-
tionally, knowingly, recklessly or with crimi-
nal negligence as these terms are defined in
subsections (7), (8), (9) and (10) of this sec-
tion.

(7) “Intentionally” or “with intent,” when
used with respect to a result or to conduct
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described by a statute defining an offense,
means that a person acts with a conscious
objective to cause the result or to engage in
the conduct so described.

(8) “Knowingly” or “with knowledge,”
when used with respect to conduct or to a
circumstance described by a statute defining
an offense, means that a person acts with an
awareness that the conduct of the person is
of a nature so described or that a circum-
stance so described exists.

(9) “Recklessly,” when used with respect
to a result or to a circumstance described by
a statute defining an offense, means that a
person is aware of and consciously disregards
a substantial and unjustifiable risk that the
result will occur or that the circumstance
exists. The risk must be of such nature and
degree that disregard thereof constitutes a
gross deviation from the standard of care
that a reasonable person would observe in
the situation.

(10) “Criminal negligence” or “criminally
negligent,” when used with respect to a re-
sult or to a circumstance described by a
statute defining an offense, means that a
person fails to be aware of a substantial and
unjustifiable risk that the result will occur
or that the circumstance exists. The risk
must be of such nature and degree that the
failure to be aware of it constitutes a gross
deviation from the standard of care that a
reasonable person would observe in the situ-
ation. [1971 ¢.743 §7; 1973 c.139 §2]

Note: See note under 161.015.

161.090 [Amended by 1967 c¢.372 §11; repealed by
1971 ¢.743 §432]

161.095 Requirements of culpability. (1)
The minimal requirement for criminal liabil-
ity is the performance by a person of conduct
which includes a voluntary act or the omis-
sion to perform an act which the person is
capable of performing.

(2) Except as provided in ORS 161.105, a
person is not guilty of an offense unless the
person acts with a culpable mental state
with respect to each material element of the
offense that necessarily requires a culpable
mental state. [1971 c.743 §8]

161.100 [Repealed by 1971 ¢.743 §432]

161.105 Culpability requirements inap-
plicable to certain violations and of-
fenses. (1) Notwithstanding ORS 161.095, a
culpable mental state is not required if:

(a) The offense constitutes a violation,
unless a culpable mental state is expressly
included in the definition of the offense; or

(b) An offense defined by a statute out-
side the Oregon Criminal Code clearly indi-
cates a legislative intent to dispense with
any culpable mental state requirement for
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the offense or for any material element
thereof.

(2) Notwithstanding any other existing
law, and unless a statute enacted after Jan-
uary 1, 1972, otherwise provides, an offense
defined by a statute outside the Oregon
Criminal Code that requires no culpable
mental state constitutes a violation.

(3) Although an offense defined by a
statute outside the Oregon Criminal Code
requires no culpable mental state with re-
spect to one or more of its material elements,
the culpable commission of the offense may
be alleged and proved, in which case crimi-
nal negligence constitutes sufficient
culpability, and the classification of the of-
fense and the authorized sentence shall be
determined by ORS 161.505 to 161.605 and
161.615 to 161.655. [1971 c.743 §9]

161.110 [Repealed by 1971 ¢.743 §432]

161.115 Construction of statutes with
respect to culpability. (1) If a statute de-
fining an offense prescribes a culpable men-
tal state but does not specify the element to
which it applies, the prescribed culpable
mental state applies to each material element
of the offense that necessarily requires a
culpable mental state.

(2) Except as provided in ORS 161.105, if
a statute defining an offense does not pre-
scribe a culpable mental state, culpability is
nonetheless required and is established only
if a person acts intentionally, knowingly,
recklessly or with criminal negligence.

(3) If the definition of an offense pre-
scribes criminal negligence as the culpable
mental state, it is also established if a person
acts intentionally, knowingly or recklessly.
When recklessness suffices to establish a
culpable mental state, it is also established
if a person acts intentionally or knowingly.
When acting knowingly suffices to establish
a culpable mental state, it is also established
if a person acts intentionally.

(4) Knowledge that conduct constitutes
an offense, or knowledge of the existence,
meaning or application of the statute defin-
ing an offense, is not an element of an of-
fense unless the statute clearly so provides.
[1971 c.743 §10]

161.120 [Repealed by 1971 ¢.743 §432]

161.125 Intoxication as defense; drug
or controlled substance use or depend-
ence as defense. (1) The use of drugs or
controlled substances, dependence on drugs
or controlled substances or voluntary
intoxication shall not, as such, constitute a
defense to a criminal charge, but in any
prosecution for an offense, evidence that the
defendant used drugs or controlled sub-
stances, or was dependent on drugs or con-
trolled substances, or was intoxicated may
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be offered by the defendant whenever it is
relevant to negative an element of the crime
charged.

(2) When recklessness establishes an ele-
ment of the offense, if the defendant, due to
the use of drugs or controlled substances,
dependence on drugs or controlled sub-
stances or voluntary intoxication, is unaware
of a risk of which the defendant would have
been aware had the defendant been not in-
toxicated, not using drugs or controlled sub-
stances, or not dependent on drugs or
controlled substances, such unawareness is
é%lmaterial' [1971 c.743 §11; 1973 ¢.697 §13; 1979 c.744

PARTIES TO CRIME

161.150 Criminal liability described. A
person is guilty of a crime if it is committed
by the person’s own conduct or by the con-
duct of another for which the person is
criminally liable, or both. [1971 c.743 §12]

161.155 Criminal liability for conduct
of another. A person is criminally liable for
the conduct of another person constituting a
crime if:

(1) The person is made criminally liable
by the statute defining the crime; or

(2) With the intent to promote or facili-
tate the commission of the crime the person:

(a) Solicits or commands such other per-
son to commit the crime; or

(b) Aids or abets or agrees or attempts to
aid or abet such other person in planning or
committing the crime; or

(c) Having a legal duty to prevent the
commission of the crime, fails to make an

effort the person is legally required to make.
[1971 ¢.743 §13]

161.160 Exclusion of defenses to crim-
inal liability for conduct of another. In
any prosecution for a crime in which crimi-
nal liability is based upon the conduct of an-
other person pursuant to ORS 161.155, it is
no defense that:

(1) Such other person has not been pros-
ecuted for or convicted of any crime based
upon the conduct in question or has been
convicted of a different crime or degree of
crime; or

(2) The crime, as defined, can be com-
mitted only by a particular class or classes
of persons to which the defendant does not
belong, and the defendant is for that reason
legally incapable of committing the crime in
an individual capacity. [1971 c.743 §14]

161.165 Exemptions to criminal liabil-
ity for conduct of another. Except as oth-
erwise provided by the statute defining the
crime, a person is not criminally liable for
conduct of another constituting a crime if:
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(1) The person is a victim of that crime;
or

(2) The crime is so defined that the con-
duct of the person is necessarily incidental
thereto. [1971 c.743 §15]

161.170 Criminal liability of corpo-
rations. (1) A corporation is guilty of an of-
fense if:

(a) The conduct constituting the offense
is engaged in by an agent of the corporation
while acting within the scope of employment
and in behalf of the corporation and the of-
fense is a misdemeanor or a violation, or the
offense is one defined by a statute that
clearly indicates a legislative intent to im-
pose criminal liability on a corporation; or

(b) The conduct constituting the offense
consists of an omission to discharge a spe-
cific duty of affirmative performance imposed
on corporations by law; or

(¢) The conduct constituting the offense
is engaged in, authorized, solicited, re-
quested, commanded or knowingly tolerated
by the board of directors or by a high mana-
gerial agent acting within the scope of em-
ployment and in behalf of the corporation.

(2) As used in this section:

(a) “Agent” means any director, officer
or employee of a corporation, or any other
person who is authorized to act in behalf of
the corporation.

(b) “High managerial agent” means an
officer of a corporation who exercises au-
thority with respect to the formulation of
corporate policy or the supervision in a
managerial capacity of subordinate em-
ployees, or any other agent in a position of
comparable authority. [1971 c.743 §16]

161.175 Criminal liability of an indi-
vidual for corporate conduct. A person is
criminally liable for conduct constituting an
offense which the person performs or causes
to be performed in the name of or in behalf
of a corporation to the same extent as if such
conduct were performed in the person’s own
name or behalf. [1971 c.743 §17]

JUSTIFICATION

161.190 Justification as a defense. In
any prosecution for an offense, justification,
as defined in ORS 161.195 to 161.275, is a
defense. [1971 c.743 §18]

161.195 “Justification” described. (1)
Unless inconsistent with other provisions of
chapter 743, Oregon Laws 1971, defining jus-
tifiable use of physical force, or with some
other provision of law, conduct which would
otherwise constitute an offense is justifiable
and not criminal when it is required or au-
thorized by law or by a judicial decree or is
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performed by a public servant in the reason-
able exercise of official powers, duties or
functions.

(2) As used in subsection (1) of this sec-
tion, “laws and judicial decrees” include but
are not limited to:

(a) Laws defining duties and functions of
public servants;

(b) Laws defining duties of private citi-
zens to assist public servants in the per-
formance of certain of their functions;

(¢) Laws governing the execution of legal
process;

(d) Laws governing the military services
and conduct of war; and

(e) Judgments and orders of courts.
c.743 §19]

Note: See note under 161.015.

161.200 Choice of evils. (1) Unless in-
consistent with other provisions of chapter
743, Oregon Laws 1971, defining justifiable
use of physical force, or with some other
provision of law, conduct which would oth-
erwise constitute an offense is justifiable and
not criminal when:

(a) That conduct is necessary as an
emergency measure to avoid an imminent
public or private injury; and

(b) The threatened injury is of such
gravity that, according to ordinary standards
of intelligence and morality, the desirability
and urgency of avoiding the injury clearly
outweigh the desirability of avoiding the in-
jury sought to be prevented by the statute
defining the offense in issue.

(2) The necessity and justifiability of
conduct under subsection (1) of this section
shall not rest upon considerations pertaining
only to the morality and advisability of the
statute, either in its general application or
with respect to its application to a particular
g%(a)l]ss of cases arising thereunder. [1971 c.743

Note: See note under 161.015.

161.205 Use of physical force gener-
ally. The use of physical force upon another
person that would otherwise constitute an
offense is justifiable and not criminal under
any of the following circumstances:

(1) A parent, guardian or other person
entrusted with the care and supervision of a
minor or an incompetent person may use
reasonable physical force upon such minor
or incompetent person when and to the ex-
tent the person reasonably believes it neces-
sary to maintain discipline or to promote the
welfare of the minor or incompetent person.
A teacher may use reasonable physical force
upon a student when and to the extent the
teacher reasonably believes it necessary to
maintain order in the school or classroom or

[1971
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at a school activity or event, whether or not
it is held on school property.

(2) An authorized official of a jail, prison
or correctional facility may use physical
force when and to the extent that the official
reasonably believes it necessary to maintain
i)rder and discipline or as is authorized by
aw.

(3) A person responsible for the mainte-
nance of order in a common carrier of pas-
sengers, or a person acting under the
direction of the person, may use physical
force when and to the extent that the person
reasonably believes it necessary to maintain
order, but the person may use deadly phys-
ical force only when the person reasonably
believes it necessary to prevent death or se-
rious physical injury.

(4) A person acting under a reasonable
belief that another person is about to commit
suicide or to inflict serious physical self-
injury may use physical force upon that per-
son to the extent that the person reasonably
believes it necessary to thwart the result.

(5) A person may use physical force upon
another person in self-defense or in defending
a third person, in defending property, in
making an arrest or in preventing an escape,
as hereafter prescribed in chapter 743, Ore-
gon Laws 1971. [1971 c.743 §21; 1981 c.246 §1]

Note: See note under 161.015.

161.209 Use of physical force in de-
fense of a person. Except as provided in
ORS 161.215 and 161.219, a person is justified
in using physical force upon another person
for self-defense or to defend a third person
from what the person reasonably believes to
be the use or imminent use of unlawful
physical force, and the person may use a de-
gree of force which the person reasonably
b7ei§e§72e2]s to be necessary for the purpose. [1971
C.

161210 [Repealed by 1971 c.743 §432]

161.215 Limitations on use of physical
force in defense of a person. Notwith-
standing ORS 161.209, a person is not justi-
fied in using physical force upon another
person if:

(1) With intent to cause physical injury
or death to another person, the person pro-
vokes the use of unlawful physical force by
that person; or

(2) The person is the initial aggressor,
except that the use of physical force upon
another person under such circumstances is
justifiable if the person withdraws from the
encounter and effectively communicates to
the other person the intent to do so, but the
latter nevertheless continues or threatens to
continue the use of unlawful physical force;
or
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(3) The physical force involved is the
product of a combat by agreement not spe-
cifically authorized by law. [1971 c.743 §24]

161.219 Limitations on use of deadly
physical force in defense of a person.
Notwithstanding the provisions of ORS
161.209, a person is not justified in using
deadly physical force upon another person
unless the person reasonably believes that
the other person is:

(1) Committing or attempting to commit
a felony involving the use or threatened im-
minent use of physical force against a per-
son; or

(2) Committing or attempting to commit
a burglary in a dwelling; or

(3) Using or about to use unlawful deadly
physical force against a person. [1971 c.743 §23]

161.220 [Repealed by 1971 c.743 §432]

161.225 Use of physical force in de-
fense of premises. (1) A person in lawful
possession or control of premises is justified
in using physical force upon another person
when and to the extent that the person rea-
sonably believes it necessary to prevent or
terminate what the person reasonably be-
lieves to be the commission or attempted
commission of a criminal trespass by the
other person in or upon the premises.

(2) A person may use deadly physical
force under the circumstances set forth in
subsection (1) of this section only:

(a) In defense of a person as provided in
ORS 161.219; or

(b) When the person reasonably believes
it necessary to prevent the commission of
arson or a felony by force and violence by
the trespasser.

(3) As used in subsection (1) and subsec-
tion (2)(a) of this section, “premises” includes
any building as defined in ORS 164.205 and
any real property. As used in subsection
(2)(b) of this section, “premises” includes any
building. [1971 c.743 §25]

161.229 Use of physical force in de-
fense of property. A person is justified in
using physical force, other than deadly phys-
ical force, upon another person when and to
the extent that the person reasonably be-
lieves it to be necessary to prevent or termi-
nate the commission or  attempted
commission by the other person of theft or
criminal mischief of property. [1971 c.743 §26]

161.230 [Repealed by 1971 ¢.743 §432]

161.235 Use of physical force in mak-
ing an arrest or in preventing an escape.
Except as provided in ORS 161.239, a peace
officer is justified in using physical force
upon another person only when and to the
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extent that the peace officer reasonably be-
lieves it necessary:

(1) To make an arrest or to prevent the
escape from custody of an arrested person
unless the peace officer knows that the ar-
rest is unlawful; or

(2) For self-defense or to defend a third
person from what the peace officer reason-
ably believes to be the use or imminent use
of physical force while making or attempting
to make an arrest or while preventing or at-
tempting to prevent an escape. [1971 c.743 §27]

161.239 Use of deadly physical force in
making an arrest or in preventing an es-
cape. (1) Notwithstanding the provisions of
ORS 161.235, a peace officer may use deadly
physical force only when the peace officer
reasonably believes that:

(a) The crime committed by the person
was a felony or an attempt to commit a fel-
ony involving the use or threatened immi-
nent use of physical force against a person;
or

(b) The crime committed by the person
was kidnapping, arson, escape in the first
degree, burglary in the first degree or any
attempt to commit such a crime; or

(c) Regardless of the particular offense
which is the subject of the arrest or at-
tempted escape, the use of deadly physical
force is necessary to defend the peace officer
or another person from the use or threatened
imminent use of deadly physical force; or

(d) The crime committed by the person
was a felony or an attempt to commit a fel-
ony and under the totality of the circum-
stances existing at the time and place, the
use of such force is necessary; or

(e) The officer’s life or personal safety is
endangered in the particular circumstances
involved.

(2) Nothing in subsection (1) of this sec-
tion constitutes justification for reckless or
criminally negligent conduct by a peace offi-
cer amounting to an offense against or with
respect to innocent persons whom the peace
officer is not seeking to arrest or retain in
custody. [1971 c.743 §28]

161240 [Repealed by 1971 ¢.743 §432]

161.245 “Reasonable belief” described;
status of unlawful arrest. (1) For the pur-
poses of ORS 161.235 and 161.239, a reason-
able belief that a person has committed an
offense means a reasonable belief in facts or
circumstances which if true would in law
constitute an offense. If the believed facts or
circumstances would not in law constitute
an offense, an erroneous though not unrea-
sonable belief that the law is otherwise does
not render justifiable the use of force to
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make an arrest or to prevent an escape from
custody.

(2) A peace officer who is making an ar-
rest is justified in using the physical force
prescribed in ORS 161.235 and 161.239 unless
the arrest is unlawful and is known by the
officer to be unlawful. [1971 c¢.743 §29]

161.249 Use of physical force by pri-
vate person assisting an arrest. (1) Except
as provided in subsection (2) of this section,
a person who has been directed by a peace
officer to assist the peace officer to make an
arrest or to prevent an escape from custody
is justified in using physical force when and
to the extent that the person reasonably be-
lieves that force to be necessary to carry out
the peace officer’s direction.

(2) A person who has been directed to
assist a peace officer under circumstances
specified in subsection (1) of this section may
use deadly physical force to make an arrest
or to prevent an escape only when:

(a) The person reasonably believes that
force to be necessary for self-defense or to
defend a third person from what the person
reasonably believes to be the use or immi-
nent use of deadly physical force; or

(b) The person is directed or authorized
by the peace officer to use deadly physical
force unless the person knows that the peace
officer is not authorized to use deadly phys-
éga}l force under the circumstances. [1971 c.743
$30

161.250 [Repealed by 1971 ¢.743 §432]

161.255 Use of physical force by pri-
vate person making citizen’s arrest. (1)
Except as provided in subsection (2) of this
section, a private person acting on the per-
son’s own account is justified in using phys-
ical force upon another person when and to
the extent that the person reasonably be-
lieves it necessary to make an arrest or to
prevent the escape from custody of an ar-
rested person whom the person has arrested
under ORS 133.225.

(2) A private person acting under the
circumstances prescribed in subsection (1) of
this section is justified in using deadly phys-
ical force only when the person reasonably
believes it necessary for self-defense or to
defend a third person from what the person
reasonably believes to be the use or immi-

nent use of deadly physical force. [1971 c.743
§31; 1973 ¢.836 §339]

161.260 Use of physical force in resist-
ing arrest prohibited. A person may not
use physical force to resist an arrest by a
peace officer who is known or reasonably
appears to be a peace officer, whether the
arrest is lawful or unlawful. [1971 c.743 §32]
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161.265 Use of physical force to pre-
vent escape. A guard or other peace officer
employed in a correctional facility, as that
term is defined in ORS 162.135, is justified in
using physical force including deadly phys-
ical force, when and to the extent that the
guard or peace officer reasonably believes it
necessary to prevent the escape of a prisoner
from a correctional facility. [1971 c.743 §33]

161.270 Duress. (1) The commission of
acts which would otherwise constitute an of-
fense, other than murder, is not criminal if
the actor engaged in the proscribed conduct
because the actor was coerced to do so by
the use or threatened use of unlawful phys-
ical force upon the actor or a third person,
which force or threatened force was of such
nature or degree to overcome earnest resist-
ance.

(2) Duress is not a defense for one who
intentionally or recklessly places oneself in
a situation in which it is probable that one
will be subjected to duress.

(3) It is not a defense that a spouse acted
on the command of the other spouse, unless
the spouse acted under such coercion as
would establish a defense under subsection
(1) of this section. [1971 c.743 §34; 1987 c.158 §22]

161.275 Entrapment. (1) The commission
of acts which would otherwise constitute an
offense is not criminal if the actor engaged
in the proscribed conduct because the actor
was induced to do so by a law enforcement
official, or by a person acting in cooperation
with a law enforcement official, for the pur-
pose of obtaining evidence to be used against
the actor in a criminal prosecution.

(2) As used in this section, “induced”
means that the actor did not contemplate
and would not otherwise have engaged in the
proscribed conduct. Merely affording the ac-
tor an opportunity to commit an offense does
not constitute entrapment. [1971 c.743 §35]

RESPONSIBILITY

161.290 Incapacity due to immaturity.
(1) A person who is tried as an adult in a
court of criminal jurisdiction 1is not
criminally responsible for any conduct which
occurred when the person was under 12
years of age.

(2) Incapacity due to immaturity, as de-
fined in subsection (1) of this section, is a
defense. [Formerly 161.380; 1995 c.422 §58]

161.295 Effect of mental disease or
defect; guilty except for insanity. (1) A
person is guilty except for insanity if, as a
result of mental disease or defect at the time
of engaging in criminal conduct, the person
lacks substantial capacity either to appreci-
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ate the criminality of the conduct or to con-
form the conduct to the requirements of law.

(2) As used in chapter 743, Oregon Laws
1971, the terms “mental disease or defect” do
not include an abnormality manifested only
by repeated criminal or otherwise antisocial
conduct, nor do they include any abnormality
constituting solely a personality disorder.
[1971 ¢.743 §36; 1983 ¢.800 §1]

Note: See note under 161.015.

161.300 Evidence of disease or defect
admissible as to intent. Evidence that the
actor suffered from a mental disease or de-
fect is admissible whenever it is relevant to
the issue of whether the actor did or did not
have the intent which is an element of the
crime. [1971 ¢.743 §37]

161.305 Disease or defect as affirma-
tive defense. Mental disease or defect con-
stituting insanity under ORS 161.295 is an
affirmative defense. [1971 c.743 §38; 1983 ¢.800 §2]

161.309 Notice prerequisite to defense;
content. (1) No evidence may be introduced
by the defendant on the issue of insanity un-
der ORS 161.295, unless the defendant gives
notice of intent to do so in the manner pro-
vided in subsection (3) of this section.

(2) The defendant may not introduce in
the case in chief expert testimony regarding
partial responsibility or diminished capacity
under ORS 161.300 unless the defendant
gives notice of intent to do so in the manner
provided in subsection (3) of this section.

(3) A defendant who is required under
subsection (1) or (2) of this section to give
notice shall file a written notice of purpose
at the time the defendant pleads not guilty.
The defendant may file such notice at any
time after the plea but before trial when just
cause for failure to file the notice at the time
of making the plea is made to appear to the
satisfaction of the court. If the defendant
fails to file notice, the defendant shall not be
entitled to introduce evidence for the estab-
lishment of a defense under ORS 161.295 or
161.300 unless the court, in its discretion,
permits such evidence to be introduced
where just cause for failure to file the notice
is made to appear. [1971 c.743 §§39,40,41; 1983 ¢.800
§3; 2003 ¢.127 §2]

161.310 [Repealed by 1971 c.743 §432]

161.313 Jury instructions; insanity.
When the issue of insanity under ORS
161.295 is submitted to be determined by a
jury in the trial court, the court shall in-
struct the jury in accordance with ORS
161.327. [1983 ¢.800 §16]

161.315 Right of state to obtain mental
examination of defendant; limitations.
Upon filing of notice or the introduction of
evidence by the defendant as provided in
ORS 161.309 (3), the state shall have the
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right to have at least one psychiatrist or li-
censed psychologist of its selection examine
the defendant. The state shall file notice
with the court of its intention to have the
defendant examined. Upon filing of the no-
tice, the court, in its discretion, may order
the defendant committed to a state institu-
tion or any other suitable facility for obser-
vation and examination as it may designate
for a period not to exceed 30 days. If the de-
fendant objects to the examiner chosen by
the state, the court for good cause shown
may direct the state to select a different ex-
aminer. [1971 c.743 §42; 1977 ¢.380 §3]

161.319 Form of verdict on guilty ex-
cept for insanity. When the defendant is
found guilty except for insanity under ORS
161.295, the verdict and judgment shall so
state. [1971 c.743 §43; 1977 ¢.380 §4; 1983 c.800 §4]

161.320 [Repealed by 1971 c.743 §432]

161.325 Entry of judgment of guilty
except for insanity; order to include
whether victim wants notice of hearings
or release of defendant; blood or buccal
testing upon judgment. (1) After entry of
judgment of guilty except for insanity, the
court shall, on the basis of the evidence
given at the trial or at a separate hearing, if
requested by either party, make an order as
provided in ORS 161.327 or 161.329, which-
ever is appropriate.

(2) If the court makes an order as pro-
vided in ORS 161.327, it shall also:

(a) Determine on the record the offense
of which the person otherwise would have
been convicted; and

(b) Make specific findings on whether
there is a victim of the crime for which the
defendant has been found guilty except for
insanity and, if so, whether the victim wishes
to be notified, under ORS 161.326 (2), of any
Psychiatric Security Review Board hearings
concerning the defendant and of any condi-
tional release, discharge or escape of the de-
fendant.

(3) The court shall include any such
findings in its order.

(4) Except under circumstances described
in ORS 137.076 (4), whenever a defendant
charged with any offense listed in ORS
137.076 (1) has been found guilty of that of-
fense except for insanity, the court shall, in
any order entered under ORS 161.327 or
161.329, direct the defendant to submit to the
obtaining of a blood or buccal sample in the

manner provided in ORS 137.076. [1971 c.743
§44; 1977 ¢.380 §5; 1979 ¢.885 §1; 1981 c¢.711 §1; 1983 ¢.800
§5; 1991 ¢.669 §8; 1999 c.97 §2]

161.326 Commission of crime by per-
son under board jurisdiction; notice to
victim. (1) Whenever a person already under
the board’s jurisdiction commits a new
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crime, the court or the board shall make the
findings described in ORS 161.325 (2).

(2) If the trial court or the board deter-
mines that a victim desires notification as
described in ORS 161.325 (2), the board shall
make a reasonable effort to notify the victim
of board hearings, conditional release, dis-
charge or escape. [1981 c.711 §9]

Note: 161.326 and 161.387 were added to and made
a part of ORS chapter 161 by legislative action but were

not added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

161.327 Order giving jurisdiction to
Psychiatric Security Review Board; court
to commit or conditionally release de-
fendant; notice to board; appeal. (1) Fol-
lowing the entry of a judgment pursuant to
ORS 161.319 and the dispositional determi-
nation under ORS 161.325, if the court finds
that the person would have been guilty of a
felony, or of a misdemeanor during a crimi-
nal episode in the course of which the person
caused physical injury or risk of physical in-
jury to another, and if the court finds by a
preponderance of the evidence that the per-
son is affected by mental disease or defect
and presents a substantial danger to others
requiring commitment to a state mental hos-
pital designated by the Department of Hu-
man Services or conditional release, the
court shall order the person placed under the
jurisdiction of the Psychiatric Security Re-
view Board for care and treatment. The pe-
riod of jurisdiction of the board shall be
equal to the maximum sentence provided by
statute for the crime for which the person
was found guilty except for insanity.

(2) The court shall determine whether
the person should be committed to a state
hospital designated by the Department of
Human Services or conditionally released
Fending any hearing before the board as fol-
owS:

(a) If the court finds that the person pre-
sents a substantial danger to others and is
not a proper subject for conditional release,
the court shall order the person committed
to a state hospital designated by the Depart-
ment of Human Services for custody, care
and treatment pending hearing before the
board in accordance with ORS 161.341 to
161.351.

(b) If the court finds that the person pre-
sents a substantial danger to others but that
the person can be adequately controlled with
supervision and treatment if conditionally
released and that necessary supervision and
treatment are available, the court may order
the person conditionally released, subject to
those supervisory orders of the court as are
in the best interests of justice, the protection
of society and the welfare of the person. The
court shall designate a person or state,
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county or local agency to supervise the per-
son upon release, subject to those conditions
as the court directs in the order for condi-
tional release. Prior to the designation, the
court shall notify the person or agency to
whom conditional release is contemplated
and provide the person or agency an oppor-
tunity to be heard before the court. After
receiving an order entered under this para-
graph, the person or agency designated shall
assume supervision of the person pursuant to
the direction of the Psychiatric Security Re-
view Board. The person or agency designated
as supervisor shall be required to report in
writing no less than once per month to the
board concerning the supervised person’s
compliance with the conditions of release.

(3) For purposes of this section, a person
affected by a mental disease or defect in a
state of remission is considered to have a
mental disease or defect requiring super-
vision when the disease may, with reasonable
medical probability, occasionally become ac-
tive and, when active, render the person a
danger to others.

(4) In determining whether a person
should be conditionally released, the court
may order evaluations, examinations and
compliance as provided in ORS 161.336 (4)
and 161.346 (2).

(5) In determining whether a person
should be committed to a state hospital or
conditionally released, the court shall have
as its primary concern the protection of so-
ciety.

(6) Upon placing a person on conditional
release, the court shall notify the board in
writing of the court’s conditional release or-
der, the supervisor appointed, and all other
conditions of release, and the person shall be
on conditional release pending hearing before
the board in accordance with ORS 161.336 to
161.351. Upon compliance with this subsec-
tion and subsections (1) and (2) of this sec-
tion, the court’s jurisdiction over the person
is terminated and the board assumes juris-
diction over the person.

(7) An order of the court under this sec-
tion is a final order appealable by the person
found guilty except for insanity in accor-
dance with ORS 19.205 (5). Notwithstanding
ORS 19.255, notice of an appeal under this
section shall be served and filed within 90
days after the order appealed from is entered
in the register. The person shall be entitled
on appeal to suitable counsel possessing
skills and experience commensurate with the
nature and complexity of the case. If the
person is financially eligible, suitable counsel
shall be appointed in the manner provided in
ORS 138.500 (1), and the compensation for
counsel and costs and expenses of the person

Title 16

Page 12

necessary to the appeal shall be determined
and paid as provided in ORS 138.500.

(8) Upon placing a person under the ju-
risdiction of the board, the court shall notify
the person of the right to appeal and the
right to a hearing before the board in accor-

dance with ORS 161.336 (7) and 161.341 (4).
[1979 ¢.867 §5; 1979 ¢.885 §2; 1981 ¢.711 §2; 1981 ss. ¢.3
§129; 1983 c.800 §6; 1989 c.790 $48; 1995 ¢208 §1; 2001
962 §89; 2003 ¢.576 §8578,579]

Note: 161.327 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 161 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

161.328 Initiation of civil commitment
proceedings. Following the entry of a judg-
ment pursuant to ORS 161.319 and the dis-
positional determination under ORS 161.325,
if the court finds that the person would have
been guilty of a misdemeanor during a crim-
inal episode in the course of which the per-
son did not cause physical injury or risk of
physical injury to another, and if the court
has probable cause to believe that the person
is dangerous to self or others as a result of
a mental disorder, the court may initiate
civil commitment proceedings under ORS

426.070 to 426.130. [1981 c.711 §3; 1983 c.800 §7; 1987
¢.903 §36; 1995 ¢.529 §1]

161.329 Order of discharge. Following
the entry of a judgment pursuant to ORS
161.319 and the dispositional determination
under ORS 161.325, if the court finds that the
person is no longer affected by mental dis-
ease or defect, or, if so affected, no longer
presents a substantial danger to others and
is not in need of care, supervision or treat-
ment, the court shall order the person dis-
charged from custody. [1971 c.743 §45; 1977 ¢.380
§6; 1981 ¢.711 §4]

161.330 [Repealed by 1971 c.743 §432]

161.332 “Conditional release” defined.
As used in ORS 161.315 to 161.351 and
161.385 to 161.395, “conditional release” in-
cludes, but is not limited to, the monitoring
of mental and physical health treatment.
[1977 ¢.380 §1; 1983 ¢.800 §8]

161.335 [1971 c.743 §46; 1973 ¢.137 §1; 1975 ¢.380 §1;
repealed by 1977 ¢.380 §10 (161.336 enacted in lieu of
161.335)]

161.336 Conditional release by Psychi-
atric Security Review Board; supervision
by board; termination or modification of
conditional release; hearing. (1) If the
board determines that the person presents a
substantial danger to others but can be ade-
quately controlled with supervision and
treatment if conditionally released and that
necessary supervision and treatment are
available, the board may order the person
conditionally released, subject to those su-
pervisory orders of the board as are in the
best interests of justice, the protection of so-
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ciety and the welfare of the person. The
board may designate any person or state,
county or local agency the board considers
capable of supervising the person upon re-
lease, subject to those conditions as the
board directs in the order for conditional re-
lease. Prior to the designation, the board
shall notify the person or agency to whom
conditional release is contemplated and pro-
vide the person or agency an opportunity to
be heard before the board. After receiving an
order entered under this section, the person
or agency designated shall assume super-
vision of the person pursuant to the direction
of the board.

(2) Conditions of release contained in or-
ders entered under this section may be mod-
ified from time to time and conditional
releases may be terminated by order of the
board as provided in ORS 161.351.

(3) For purposes of this section, a person
affected by a mental disease or defect in a
state of remission is considered to have a
mental disease or defect requiring super-
vision when the disease may, with reasonable
medical probability, occasionally become ac-
tive and, when active, render the person a
danger to others. The person may be contin-
ued on conditional release by the board as
provided in this section.

(4)(a) As a condition of release, the board
may require the person to report to any state
or local mental health facility for evaluation.
Whenever medical, psychiatric or psycholog-
ical treatment is recommended, the board
may order the person, as a condition of re-
lease, to cooperate with and accept the
treatment from the facility.

(b) The facility to which the person has
been referred for evaluation shall perform
the evaluation and submit a written report
of its findings to the board. If the facility
finds that treatment of the person is appro-
priate, it shall include its recommendations
for treatment in the report to the board.

(c) Whenever treatment is provided by
the facility, it shall furnish reports to the
board on a regular basis concerning the
progress of the person.

(d) Copies of all reports submitted to the
board pursuant to this section shall be fur-
nished to the person and the person’s coun-
sel. The confidentiality of these reports shall
be determined pursuant to ORS 192.501 to
192.505.

(e) The facility shall comply with any
other conditions of release prescribed by or-
der of the board.

(5) If at any time while the person is un-
der the jurisdiction of the board it appears
to the board or its chairperson that the per-
son has violated the terms of the conditional
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release or that the mental health of the in-
dividual has changed, the board or its chair-
person may order the person returned to a
state hospital designated by the Department
of Human Services for evaluation or treat-
ment. A written order of the board, or its
chairperson on behalf of the board, is suffi-
cient warrant for any law enforcement offi-
cer to take into custody such person and
transport the person accordingly. A sheriff,
municipal police officer, constable, parole or
probation officer, prison official or other
peace officer shall execute the order, and the
person shall be returned as soon as practica-
ble to the custody of the Department of Hu-
man Services. Within 20 days following the
return of the person to the custody of the
Department of Human Services, the board
shall conduct a hearing. Notice of the time
and place of the hearing shall be given to the
person, the attorney representing the person
and the Attorney General. The board may
continue the person on conditional release
or, if it finds by a preponderance of the evi-
dence that the person is affected by mental
disease or defect and presents a substantial
danger to others and cannot be adequately
controlled if conditional release is continued,
it may order the person committed to a state
hospital designated by the Department of
Human Services. The state must prove by a
preponderance of the evidence the person’s
unfitness for conditional release. A person in
custody pursuant to this subsection shall
have the same rights as any person appear-
ing before the board pursuant to ORS
161.346.

(6) The community mental health and
developmental disabilities program director,
the director of the facility providing treat-
ment to a person on conditional release, any
peace officer or any person responsible for
the supervision of a person on conditional
release may take a person on conditional re-
lease into custody or request that the person
be taken into custody if there is reasonable
cause to believe the person is a substantial
danger to others because of mental disease
or defect and that the person is in need of
immediate care, custody or treatment. Any
person taken into custody pursuant to this
subsection shall be transported as soon as
practicable to a state hospital designated by
the Department of Human Services. A person
taken into custody under this subsection
shall have the same rights as any person ap-
pearing before the board pursuant to ORS
161.346.

(7)(a) Any person conditionally released
under this section may apply to the board for
discharge from or modification of an order
of conditional release on the ground that the
person is no longer affected by mental dis-
ease or defect or, if still so affected, no
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longer presents a substantial danger to oth-
ers and no longer requires supervision, med-
ication, care or treatment. Notice of the
hearing on an application for discharge or
modification of an order of conditional re-
lease shall be made to the Attorney General.
The applicant, at the hearing pursuant to
this subsection, must prove by a preponder-
ance of the evidence the applicant’s fitness
for discharge or modification of the order of
conditional release. Applications by the per-
son for discharge or modification of condi-
tional release shall not be filed more often
than once every six months.

(b) Upon application by any person or
agency responsible for supervision or treat-
ment pursuant to an order of conditional re-
lease, the board shall conduct a hearing to
determine if the conditions of release shall
be continued, modified or terminated. The
application shall be accompanied by a report
setting forth the facts supporting the appli-
cation.

(8) The total period of commitment and
conditional release ordered pursuant to this
section shall not exceed the maximum sen-
tence provided by statute for the crime for
which the person was found guilty except for
insanity.

(9) The board shall maintain and keep
current the medical, social and criminal his-
tory of all persons committed to its jurisdic-
tion. The confidentiality of records
maintained by the board shall be determined
pursuant to ORS 192.501 to 192.505.

(10) In determining whether a person
should be committed to a state hospital, con-
ditionally released or discharged, the board
shall have as its primary concern the pro-

tection of society. [1977 ¢.380 §11 (enacted in lieu
of 161.335); 1979 ¢.885 §3; 1981 ¢.711 §5; 1983 ¢.800 §9; 1987
¢.140 §1; 1989 ¢.790 §49; 2001 ¢.326 §1]

161.340 [1971 c.743 §47; 1975 ¢.380 §2; repealed by
1977 ¢.380 §12 (161.341 enacted in lieu of 161.340)]

161.341 Order of commitment; appli-
cation for discharge or conditional re-
lease; release plan. (1) If the board finds,
upon its initial hearing, that the person pre-
sents a substantial danger to others and is
not a proper subject for conditional release,
the board shall order the person committed
to, or retained in, a state hospital designated
by the Department of Human Services for
custody, care and treatment. The period of
commitment ordered by the board shall not
exceed the maximum sentence provided by
statute for the crime for which the person
was found guilty except for insanity.

(2) If at any time after the commitment
of a person to a state hospital designated by
the Department of Human Services under
this section, the superintendent of the hospi-
tal is of the opinion that the person is no

Title 16

Page 14

longer affected by mental disease or defect,
or, if so affected, no longer presents a sub-
stantial danger to others or that the person
continues to be affected by mental disease or
defect and continues to be a danger to oth-
ers, but that the person can be controlled
with proper care, medication, supervision
and treatment if conditionally released, the
superintendent shall apply to the board for
an order of discharge or conditional release.
The application shall be accompanied by a
report setting forth the facts supporting the
opinion of the superintendent. If the applica-
tion is for conditional release, the applica-
tion must also be accompanied by a verified
conditional release plan. The board shall
hold a hearing on the application within 60
days of its receipt. Not less than 20 days
prior to the hearing before the board, copies
of the report shall be sent to the Attorney
General.

(3) The attorney representing the state
may choose a psychiatrist or licensed psy-
chologist to examine the person prior to the
initial or any later decision by the board on
discharge or conditional release. The results
of the examination shall be in writing and
filed with the board, and shall include, but
need not be limited to, an opinion as to the
mental condition of the person, whether the
person presents a substantial danger to oth-
ers and whether the person could be ade-
quately controlled with treatment as a
condition of release.

(4) Any person who has been committed
to a state hospital designated by the Depart-
ment of Human Services for custody, care
and treatment or another person acting on
the person’s behalf may apply to the board
for an order of discharge or conditional re-
lease upon the grounds:

(a) That the person is no longer affected
by mental disease or defect;

(b) If so affected, that the person no
longer presents a substantial danger to oth-
ers; or

(¢) That the person continues to be af-
fected by a mental disease or defect and
would continue to be a danger to others
without treatment, but that the person can
be adequately controlled and given proper
care and treatment if placed on conditional
release.

(5) When application is made under sub-
section (4) of this section, the board shall
require a report from the superintendent of
the hospital which shall be prepared and
transmitted as provided in subsection (2) of
this section. The applicant must prove by a
preponderance of the evidence the applicant’s
fitness for discharge or conditional release
under the standards of subsection (4) of this
section, unless more than two years has
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passed since the state had the burden of
proof on that issue, in which case the state
shall have the burden of proving by a pre-
ponderance of the evidence the applicant’s
lack of fitness for discharge or conditional
release. Applications for discharge or condi-
tional release under subsection (4) of this
section shall not be filed more often than
once every six months commencing with the
date of the initial board hearing.

(6) The board is not required to hold a
hearing on a first application under subsec-
tion (4) of this section any sooner than 90
days after the initial hearing. However,
hearings resulting from any subsequent re-
quests shall be held within 60 days of the
filing of the application.

(7)(a) In no case shall any person com-
mitted by the court under ORS 161.327 to a
state hospital designated by the Department
of Human Services be held in the hospital for
more than 90 days from the date of the
court’s commitment order without an initial
hearing before the board to determine
whether the person should be conditionally
released or discharged.

(b) In no case shall a person be held
pursuant to this section for a period of time
exceeding two years without a hearing before
the board to determine whether the person
should be conditionally released or dis-

charged. [1977 ¢.380 §13 (enacted in lieu of 161.340);
1979 c.885 §4; 1981 c.711 §6; 1983 ¢.800 §10; 1985 c.192 §3;
1989 c.790 §50; 1991 c.244 §1]

161.345 [1971 c¢.743 §48; repealed by 1977 ¢.380 §14
(161.346 enacted in lieu of 161.345)]

161.346 Hearings on discharge, condi-
tional release, commitment or modifica-
tion; psychiatric reports; notice of
hearing. (1) The Psychiatric Security Review
Board shall conduct hearings upon any ap-
plication for discharge, conditional release,
commitment or modification filed pursuant to
ORS 161.336, 161.341 or 161.351 and as oth-
erwise required by ORS 161.336 to 161.351
and shall make findings on the issues before
it which may include:

(a) If the board finds that the person is
no longer affected by mental disease or de-
fect, or, if so affected, no longer presents a
substantial danger to others, the board shall
order the person discharged from commit-
ment or from conditional release.

(b) If the board finds that the person is
still affected by a mental disease or defect
and is a substantial danger to others, but can
be controlled adequately if conditionally re-
leased with treatment as a condition of re-
lease, the board shall order the person
conditionally released as provided in ORS
161.336.

(c) If the board finds that the person has
not recovered from the mental disease or de-
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fect and is a substantial danger to others and
cannot adequately be controlled if condi-
tionally released on supervision, the board
shall order the person committed to, or re-
tained in, a state hospital designated by the
Department of Human Services for -care,
custody and treatment.

(2) At any time, the board may appoint a
psychiatrist or licensed psychologist to ex-
amine the person and to submit a report to
the board. Reports filed with the board pur-
suant to the examination shall include, but
need not be limited to, an opinion as to the
mental condition of the person and whether
the person presents a substantial danger to
others, and whether the person could be ad-
equately controlled with treatment as a con-
dition of release. To facilitate the
examination of the person, the board may
order the person placed in the temporary
custody of any state hospital or other suit-
able facility.

(83) The board may make the determi-
nation regarding discharge or conditional re-
lease based wupon the written reports
submitted pursuant to this section. If any
member of the board desires further infor-
mation from the examining psychiatrist or
licensed psychologist who submitted the re-
port, these persons shall be summoned by the
board to give testimony. The board shall
consider all evidence available to it which is
material, relevant and reliable regarding the
issues before the board. Such evidence may
include but is not limited to the record of
trial, the information supplied by the attor-
ney representing the state or by any other
interested party, including the person, and
information concerning the person’s mental
condition and the entire psychiatric and
criminal history of the person. All evidence
of a type commonly relied upon by reason-
ably prudent persons in the conduct of their
serious affairs shall be admissible at hear-
ings. Testimony shall be taken upon oath or
affirmation of the witness from whom re-
ceived. The officer presiding at the hearing
shall administer oaths or affirmations to
witnesses.

(4) The board shall furnish to the person
about whom the hearing is being conducted,
the attorney representing the person, the
Attorney General, the district attorney and
the court or department of the county from
which the person was committed written no-
tice of any hearing pending under this sec-
tion within a reasonable time prior to the
hearing. The notice shall include:

(a) The time, place and location of the
hearing.

(b) The nature of the hearing and the
specific action for which a hearing has been
requested, the issues to be considered at the

(2003 Edition)



161.351

CRIMES AND PUNISHMENTS

hearing and a reference to the particular
sections of the statutes and rules involved.

(c) A statement of the authority and ju-
risdiction under which the hearing is to be
held.

(d) A statement of all rights under sub-
section (6) of this section.

(5) Prior to the commencement of a
hearing, the board or presiding officer shall
inform each party as provided in ORS 183.413
(2).

(6) At the hearing, the person about
whom the hearing is being held shall have
the right:

(a) To appear at all proceedings held
pursuant to this section, except board delib-
erations.

(b) To cross-examine all witnesses ap-
pearing to testify at the hearing.

(c) To subpoena witnesses and documents
as provided in ORS 161.395.

(d) To be represented by suitable legal
counsel possessing skills and experience
commensurate with the nature and complex-
ity of the case, to consult with counsel prior
to the hearing and, if financially eligible, to
have suitable counsel appointed at state ex-
pense.

(e) To examine all information, docu-
ments and reports which the board considers.
If then available to the board, the informa-
tion, documents and reports shall be dis-
closed to the person so as to allow
examination prior to the hearing.

(7) A record shall be kept of all hearings
before the board, except board deliberations.

(8) Upon request of any party before the
board, or on its own motion, the board may
continue a hearing for a reasonable period
not to exceed 60 days to obtain additional
information or testimony or for other good
cause shown.

(9) Within 15 days following the conclu-
sion of the hearing, the board shall provide
to the person, the attorney representing the
person, the Attorney General or other attor-
ney representing the state, if any, written
notice of the board’s decision.

(10) The burden of proof on all issues at
hearings of the board shall be by a prepon-
derance of the evidence.

(11) If the board determines that the per-
son about whom the hearing is being held is
financially eligible, the board shall appoint
suitable counsel to represent the person.
Counsel so appointed shall be an attorney
who satisfies the professional qualifications
established by the Public Defense Services
Commission under ORS 151.216. The public
defense services executive director shall de-
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termine and allow fair compensation for
counsel appointed under this subsection and
the reasonable expenses of the person in re-
spect to the hearing. Compensation payable
to appointed counsel shall not be less than
the applicable compensation level established
under ORS 151.216. The compensation and
expenses so allowed shall be paid by the
public defense services executive director
from funds available for the purpose.

(12) The Attorney General may represent
the state at contested hearings before the
board unless the district attorney of the
county from which the person was committed
elects to represent the state. The district at-
torney of the county from which the person
was committed shall cooperate with the At-
torney General in securing the material nec-
essary for presenting a contested hearing
before the board. If the district attorney
elects to represent the state, the district at-
torney shall give timely written notice of
such election to the Attorney General, the
board and the attorney representing the per-

son. [1977 ¢.380 §15 (enacted in lieu of 161.345); 1979
¢.867 §6; 1979 ¢.885 §5; 1981 c.711 §7; 1981 s.s c¢.3 §130;
1983 ¢.430 §1; 1985 ¢.502 §23; 1987 ¢.803 §19; 1991 c.827
§3; 2001 ¢.962 §40; 2003 c.449 §32]

161.350 [1971 c.743 §49; 1975 ¢.380 §3; repealed by
1977 ¢.380 §16 (161.351 enacted in lieu of 161.350)]

161.351 Discharge of person under ju-
risdiction of board; periodic review of
status. (1) Any person placed under the ju-
risdiction of the Psychiatric Security Review
Board pursuant to ORS 161.336 or 161.341
shall be discharged at such time as the
board, upon a hearing, shall find by a pre-
ponderance of the evidence that the person
is no longer affected by mental disease or
defect or, if so affected, no longer presents a
substantial danger to others which requires
regular medical care, medication, supervision
or treatment.

(2) For purposes of this section, a person
affected by a mental disease or defect in a
state of remission is considered to have a
mental disease or defect. A person whose
mental disease or defect may, with reason-
able medical probability, occasionally become
active and when it becomes active will ren-
der the person a danger to others, shall not
be discharged. The person shall continue un-
der such supervision and treatment as the
board deems necessary to protect the person
and others.

(3) Any person who has been placed un-
der the jurisdiction of the board and who has
spent five years on conditional release shall
be brought before the board for hearing
within 30 days of the expiration of the five-
year period. The board shall review the per-
son’s status and determine whether the
person should be discharged from the juris-
diction of the board. [1977 c.380 §17 (enacted in
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l§1i3]u of 161.350); 1981 c¢.711 §13; 1985 ¢.192 §4; 1989 c.49

161.360 Mental disease or defect ex-
cluding fitness to proceed. (1) If, before or
during the trial in any criminal case, the
court has reason to doubt the defendant’s
fitness to proceed by reason of incapacity,
the court may order an examination in the
manner provided in ORS 161.365.

(2) A defendant may be found incapaci-
tated if, as a result of mental disease or de-
fect, the defendant is unable:

(a) To understand the nature of the pro-
ceedings against the defendant; or

(b) To assist and cooperate with the
counsel of the defendant; or

(c) To participate in the defense of the
defendant. [1971 c.743 §50; 1993 ¢.238 §1]

161.365 Procedure for determining is-
sue of fitness to proceed. (1) Whenever the
court has reason to doubt the defendant’s
fitness to proceed by reason of incapacity as
defined in ORS 161.360, the court may call
to its assistance in reaching its decision any
witness and may appoint a psychiatrist or
psychologist to examine the defendant and
advise the court.

(2) If the court determines the assistance
of a psychiatrist or psychologist would be
helpful, the court may order the defendant to
be committed to a state mental hospital des-
ignated by the Department of Human Ser-
vices for the purpose of an examination for
a period not exceeding 30 days. The report
of each examination shall include, but is not
necessarily limited to, the following:

(a) A description of the nature of the ex-
amination;

(b) A statement of the mental condition
of the defendant; and

(c) If the defendant suffers from a mental
disease or defect, an opinion as to whether
the defendant is incapacitated within the de-
finition set out in ORS 161.360.

(3) Except where the defendant and the
court both request to the contrary, the re-
port shall not contain any findings or con-
clusions as to whether the defendant as a
result of mental disease or defect was subject
to the provisions of ORS 161.295 or 161.300
at the time of the criminal act charged.

(4) If the examination by the psychiatrist
or psychologist cannot be conducted by rea-
son of the unwillingness of the defendant to
participate therein, the report shall so state
and shall include, if possible, an opinion as
to whether such unwillingness of the defend-
ant was the result of mental disease or defect
affecting capacity to proceed.

(5) The report of the examination shall
be filed in triplicate with the clerk of the
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court, who shall cause copies to be delivered
to the district attorney and to counsel for
defendant.

(6) When upon motion of the court or a
financially eligible defendant, the court has
ordered a psychiatric or psychological exam-
ination of the defendant, a county or justice
court shall order the county to pay, and a
circuit court shall order the public defense
services executive director to pay from funds
available for the purpose:

(a) A reasonable fee if the examination
of the defendant is conducted by a psychia-
trist or psychologist in private practice; and

(b) All costs including transportation of
the defendant if the examination is con-
ducted by a psychiatrist or psychologist in
the employ of the Department of Human
Services or a community mental health and
developmental disabilities program estab-
lished under ORS 430.610 to 430.670.

(7) When such an examination is ordered
at the request or with the acquiescence of a
defendant who is determined not to be finan-
cially eligible, the examination shall be per-
formed at the defendant’s expense. When
such an examination is ordered at the re-
quest of the prosecution, the county shall

pay for the expense of the examination. [1971
¢.743 §51; 1975 ¢.380 §4; 1981 s.s. ¢.3 §131; 1983 ¢.800 §11;
1987 ¢.803 §18; 1993 ¢.238 §2; 2001 ¢.962 §90]

161.370 Determination of fitness; ef-
fect of finding of unfitness; proceedings
if fitness regained; pretrial objections by
defense counsel. (1) When the defendant’s
fitness to proceed is drawn in question, the
issue shall be determined by the court. If
neither the prosecuting attorney nor counsel
for the defendant contests the finding of the
report filed by a psychiatrist or psychologist
under ORS 161.365, the court may make the
determination on the basis of such report. If
the finding is contested, the court shall hold
a hearing on the issue. If the report is re-
ceived in evidence upon such hearing, the
party who contests the finding thereof shall
have the right to summon and to cross-
examine any psychiatrist or psychologist who
submitted the report and to offer evidence
upon the issue. Other evidence regarding the
defendant’s fitness to proceed may be intro-
duced by either party.

(2) If the court determines that the de-
fendant lacks fitness to proceed, the pro-
ceeding against the defendant shall be
suspended, except as provided in subsection
(12) of this section, and the court shall com-
mit the defendant to the custody of the su-
perintendent of a state mental hospital
designated by the Department of Human
Services or shall release the defendant on
supervision for so long as such unfitness
shall endure. The court may release the de-
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fendant on supervision if it determines that
care other than commitment for incapacity
to stand trial would better serve the defend-
ant and the community. It may place condi-
tions which it deems appropriate on the
release, including the requirement that the
defendant regularly report to the Department
of Human Services or a community mental
health and developmental disabilities pro-
gram for examination to determine if the de-
fendant has regained capacity to stand trial.
When the court, on its own motion or upon
the application of the superintendent of the
hospital in which the defendant is commit-
ted, a person examining the defendant as a
condition of release on supervision, or either
party, determines, after a hearing, if a hear-
ing is requested, that the defendant has re-
gained fitness to proceed, the proceeding
shall be resumed. If, however, the court is of
the view that so much time has elapsed since
the commitment or release of the defendant
on supervision that it would be unjust to re-
sume the criminal proceeding, the court on
motion of either party may dismiss the
charge and may order the defendant to be
discharged or cause a proceeding to be com-
menced forthwith under ORS 426.070 to
426.170 or 427.235 to 427.290.

(3) The superintendent shall cause the
defendant to be evaluated within 60 days
from the defendant’s delivery into the super-
intendent’s custody, for the purpose of deter-
mining whether there is a substantial
probability that, in the foreseeable future,
the 1defendant will have the capacity to stand
trial.

(4) In addition, the superintendent shall:

(a) Immediately notify the committing
court if the defendant, at any time, gains or
regains the capacity to stand trial or will
never have the capacity to stand trial.

(b) Within 90 days of the defendant’s de-
livery into the superintendent’s custody, no-
tify the committing court that:

(A) The defendant has the present capac-
ity to stand trial;

(B) There is no substantial probability
that, in the foreseeable future, the defendant
will gain or regain the capacity to stand
trial; or

(C) There is a substantial probability
that, in the foreseeable future, the defendant
will gain or regain the capacity to stand
trial. If such a probability exists, the super-
intendent shall give the court an estimate of
the time in which the defendant, with appro-
priate treatment, is expected to gain or re-
gain capacity.

(5) If the superintendent determines that
there is a substantial probability that, in the
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foreseeable future, the defendant will gain or
regain the capacity to stand trial, unless the
court otherwise orders, the defendant shall
remain in the superintendent’s custody
where the defendant shall receive treatment
designed for the purpose of enabling the de-
fendant to gain or regain capacity. In keep-
ing with the notice requirement under
subsection (4)(b) of this section, the super-
intendent shall, for the duration of the de-
fendant’s period of commitment, submit a
progress report to the committing court,
concerning the defendant’s capacity or inca-
pacity, at least once every 180 days as meas-
ured from the date of the defendant’s
delivery into the superintendent’s custody.

(6) A defendant who remains committed
under subsection (5) of this section shall be
discharged within a period of time that is
reasonable for making a determination con-
cerning whether or not, and when, the de-
fendant may gain or regain capacity.
However, regardless of the number of
charges with which the defendant is accused,
in no event shall the defendant be committed
for longer than whichever of the following,
measured from the defendant’s initial custody
date, is shorter:

(a) Three years; or

(b) A period of time equal to the maxi-
mum sentence the court could have imposed
if the defendant had been convicted.

(7) The superintendent shall notify the
committing court of the defendant’s impend-
ing discharge 30 days before the date on
which the superintendent is required to dis-
charge the defendant under subsection (6) of
this section.

(8) When the committing court receives
a notice from the superintendent under ei-
ther subsection (4) or (7) of this section con-
cerning the defendant’s progress or lack
thereof, the committing court shall deter-
mine after a hearing, if a hearing is re-
quested, whether the defendant presently has
the capacity to stand trial.

(9) If under subsection (8) of this section
the court determines that the defendant
lacks the capacity to stand trial, the court
shall further determine whether there is a
substantial probability that the defendant, in
the foreseeable future, will gain or regain
the capacity to stand trial and whether the
defendant is entitled to discharge under sub-
section (6) of this section. If the court deter-
mines that there is no substantial probability
that the defendant, in the foreseeable future,
will gain or regain the capacity to stand trial
or that the defendant is entitled to discharge
under subsection (6) of this section, the court
shall dismiss, without prejudice, all charges
against the defendant and:
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(a) Order that the defendant be dis-
charged; or

(b) Initiate commitment proceedings un-
der ORS 426.070 or 427.235 to 427.290.

(10) All notices required under this sec-
tion shall be filed with the clerk of the court
and delivered to both the district attorney
and the counsel for the defendant.

(11) If the defendant regains fitness to
proceed, the term of any sentence received
by the defendant for conviction of the crime
charged shall be reduced by the amount of
time the defendant was committed under this
section to the custody of a state mental hos-
pital designated by the Department of Hu-
man Services.

(12) The fact that the defendant is unfit
to proceed does not preclude any objection
through counsel and without the personal
participation of the defendant on the grounds
that the indictment is insufficient, that the
statute of limitations has run, that double
jeopardy principles apply or upon any other
ground at the discretion of the court which
the court deems susceptible of fair determi-
nation prior to trial.

(13) As used in this section, “superinten-
dent” means the superintendent of the state
mental hospital of the Department of Human
Services to which the defendant has been

committed. [1971 c.743 §52; 1975 ¢.380 §5; 1993 c.238
§3; 1999 ¢.931 §§1,2]

161.375 Escape of person placed at
Oregon State Hospital; authority of su-
perintendent to order arrest. (1) When a
patient, who has been placed at the Oregon
State Hospital for evaluation, care, custody
and treatment under the jurisdiction of the
Psychiatric Security Review Board or by
court order under ORS 161.315, 161.365 or
161.370, has escaped or is absent without au-
thorization from the Oregon State Hospital
or from the custody of any person in whose
charge the superintendent has placed the pa-
tient, the superintendent may order the ar-
rest and detention of the patient.

(2) The superintendent may issue an or-
der under this section based upon a reason-
able belief that grounds exist for issuing the
order. When reasonable, the superintendent
shall investigate to ascertain whether such
grounds exist.

(3) Any order issued by the superinten-
dent as authorized by this section constitutes
full authority for the arrest and detention of
the patient and all laws applicable to war-
rant or arrest apply to the order. An order
issued by the superintendent under this sec-
tion expires 72 hours after being signed by
the superintendent.

(4) As used in this section, “superinten-
dent” means the superintendent of the Ore-
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gon State Hospital or the superintendent’s
authorized representative. [1997 c423 §1]

Note: 161.375 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 161 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

161.380 [1971 c¢.743 §53; renumbered 161.290]

161.385 Psychiatric Security Review
Board; composition, term, qualifications,
compensation, appointment, confirmation
and meetings; judicial review of orders.
(1) There is hereby created a Psychiatric Se-
curity Review Board consisting of five mem-
bers appointed by the Governor and subject
to confirmation by the Senate under section
4, Article IIT of the Oregon Constitution.

(2) The membership of the board shall
not include any district attorney, deputy dis-
trict attorney or public defender, but the
membership shall be composed of:

(a) A psychiatrist experienced in the
criminal justice system and not otherwise
employed on a full-time basis by the Depart-
ment of Human Services or a community
mental health and developmental disabilities
program;

(b) A licensed psychologist experienced in
the criminal justice system and not other-
wise employed on a full-time basis by the
Department of Human Services or a commu-
nity mental health and developmental disa-
bilities program,;

(¢) A member with substantial experience
in the processes of parole and probation;

(d) A member of the general public; and

(e) A lawyer with substantial experience
in criminal trial practice.

(3) The term of office of each member is
four years. The Governor at any time may
remove any member for inefficiency, neglect
of duty or malfeasance in office. Before the
expiration of the term of a member, the
Governor shall appoint a successor whose
term begins on dJuly 1 next following. A
member is eligible for reappointment. If there
is a vacancy for any cause, the Governor
shall make an appointment to become imme-
diately effective for the unexpired term.

(4) A member of the board not otherwise
employed full time by the state, shall be paid
on a per diem basis an amount equal to $212,
adjusted according to the executive pay plan
for the biennium, for each day during which
the member is engaged in the performance
of official duties, including necessary travel
time. In addition, subject to ORS 292.220 to
292.250 regulating travel and other expenses
of state officers and employees, the member
shall be reimbursed for actual and necessary
travel and other expenses incurred in the
performance of official duties.
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(5) Subject to any applicable provision of
the State Personnel Relations Law, the board
may hire employees to aid it in performing
its duties.

(6)(a) The board shall select one of its
members as chairperson to serve for a one-
year term with such duties and powers as
the board determines.

(b) A majority of the voting members of
the board constitutes a quorum for the
transaction of business.

(7) The board shall meet at least twice
every month, unless the chairperson deter-
mines that there is not sufficient business
before the board to warrant a meeting at the
scheduled time. The board shall also meet at
other times and places specified by the call
of the chairperson or of a majority of the
members of the board.

(8)(a) When a person over whom the
board exercises its jurisdiction is adversely
affected or aggrieved by a final order of the
board, the person is entitled to judicial re-
view of the final order. The person is entitled
on judicial review to suitable counsel pos-
sessing skills and experience commensurate
with the nature and complexity of the case.
If the person is financially eligible, suitable
counsel shall be appointed by the reviewing
court in the manner provided in ORS 138.500
(1). If the person is financially eligible, the
public defense services executive director
shall determine and pay, as provided in ORS
138.500, the cost of briefs, any other expenses
of the person necessary to the review and
compensation for counsel appointed for the
person. The costs, expenses and compensa-
tion so allowed shall be paid as provided in
ORS 138.500.

(b) The order and the proceedings under-
lying the order are subject to review by the
Court of Appeals upon petition to that court
filed within 60 days of the order for which
review is sought. The board shall submit to
the court the record of the proceeding or, if
the person agrees, a shortened record. The
record may include a certified true copy of
a tape recording of the proceedings at a
hearing in accordance with ORS 161.346. A
copy of the record transmitted shall be de-
livered to the person by the board.

(¢) The court may affirm, reverse or re-
mand the order on the same basis as pro-
vided in ORS 183.482 (8).

(d) The filing of the petition shall not
stay the board’s order, but the board or the
Court of Appeals may order a stay upon ap-
plication on such terms as are deemed

proper. [1977 ¢.380 §8; 1979 ¢.867 §7; 1979 c.885 §6; 1981
c.711 §15; 1981 s.s. c¢.3 §132; 1983 ¢.740 §26; 1983 ¢.800 §12;
1987 ¢.133 §1; 2001 c.962 §70]
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161.387 Board to implement policies;
rulemaking; meetings not deliberative
under public meeting requirements. (1)
The Psychiatric Security Review Board, by
rule pursuant to ORS 183.325 to 183.410 and
not inconsistent with law, may implement its
policies and set out its procedure and prac-
tice requirements and may promulgate such
interpretive rules as the board deems neces-
sary or appropriate to carry out its statutory
responsibilities.

(2) Administrative meetings of the board
and the evidentiary phase of board hearings
are not deliberations for the purposes of ORS
192.690. [1981 c.711 §§10,11]

Note: See note under 161.326.

161.390 Rules for assignment of per-
sons to state mental hospitals; release
plan prepared by Department of Human
Services. (1) The Department of Human
Services shall promulgate rules for the as-
signment of persons to state mental hospitals
under ORS 161.341, 161.365 and 161.370 and
for establishing standards for evaluation and
treatment of persons committed to a state
hospital designated by the department or or-
dered to a community mental health and de-
velopmental disabilities program under ORS
161.315 to 161.351, 192.690 and 428.210.

(2) Whenever the Psychiatric Security
Review Board requires the preparation of a
predischarge or preconditional release plan
before a hearing or as a condition of grant-
ing discharge or conditional release for a
person committed under ORS 161.327 or
161.341 to a state hospital for custody, care
and treatment, the Department of Human
Services is responsible for and shall prepare
the plan.

(3) In carrying out a conditional release
plan prepared under subsection (2) of this
section, the Department of Human Services
may contract with a community mental
health and developmental disabilities pro-
gram, other public agency or private corpo-
ration or an individual to provide supervision
and treatment for the conditionally released

person. [1975 ¢.380 §7; 1977 ¢.380 §18; 1981 c.711 §14;
1993 ¢.680 §18]

161.395 Subpoena power of board. (1)
Upon request of any party to a hearing be-
fore the board, the board or its designated
representatives shall issue, or the board on
its own motion may issue, subpoenas requir-
ing the attendance and testimony of wit-
nesses.

(2) Upon request of any party to the
hearing before the board and upon a proper
showing of the general relevance and rea-
sonable scope of the documentary or physical
evidence sought, the board or its designated
representative shall issue, or the board on its
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own motion may issue, subpoenas duces

tecum.

(3) Witnesses appearing under subpoenas,
other than the parties or state officers or
employees, shall receive fees and mileage as
prescribed by law for witnesses in ORS
44.415 (2). If the board or its designated rep-
resentative certifies that the testimony of a
witness was relevant and material, any per-
son who has paid fees and mileage to that
witness shall be reimbursed by the board.

(4) If any person fails to comply with a
subpoena issued under subsections (1) or (2)
of this section or any party or witness re-
fuses to testify regarding any matter on
which the party or witness may be lawfully
interrogated, the judge of the circuit court
of any county, on the application of the
board or its designated representative or of
the party requesting the issuance of the sub-
poena, shall compel obedience by proceedings
for contempt as in the case of disobedience
of the requirements of a subpoena issued by
the court.

(5) If any person, agency or facility fails
to comply with an order of the board issued
pursuant to subsection (2) of this section, the
judge of a circuit court of any county, on
application of the board or its designated
representative, shall compel obedience by
proceedings for contempt as in the case of
disobedience of the requirements of an order
issued by the court. Contempt for disobedi-
ence of an order of the board shall be pun-
g]hable by a fine of $100. [1977 ¢.380 §9; 1989 ¢.980

Note: 161.395 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 161 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

161.397 Psychiatric Security Review
Board Account. The Psychiatric Security
Review Board Account is established sepa-
rate and distinct from the General Fund. All
moneys received by the Psychiatric Security
Review Board, other than appropriations
from the General Fund, shall be deposited
into the account and are continuously ap-
propriated to the board to carry out the du-
ti7el%, §f?'}]mctions and powers of the board. [2001
C.

Note: 161.397 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 161 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

161.400 Leave of absence; notice to
board. If, at any time after the commitment
of a person to a state hospital under ORS
161.341 (1), the superintendent of the hospital
is of the opinion that a leave of absence from
the hospital would be therapeutic for the
person and that such leave would pose no
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substantial danger to others, the superinten-
dent may authorize such leave for up to 48
hours in accordance with rules adopted by
the Psychiatric Security Review Board.
However, the superintendent, before author-
izing the leave of absence, shall first notify
the board for the purposes of ORS 161.326
(2). [1981 c.711 §12]
161.403 [1983 ¢.800 §14; repealed by 1993 c.77 §1]

INCHOATE CRIMES

161.405 “Attempt” described. (1) A per-
son is guilty of an attempt to commit a crime
when the person intentionally engages in
conduct which constitutes a substantial step
toward commission of the crime.

(2) An attempt is a:

(a) Class A felony if the offense at-
tempted is murder or treason.

(b) Class B felony if the offense at-
tempted is a Class A felony.

(¢) Class C felony if the offense at-
tempted is a Class B felony.

(d) Class A misdemeanor if the offense
attempted is a Class C felony or an unclassi-
fied felony.

(e) Class B misdemeanor if the offense
attempted is a Class A misdemeanor.

(f) Class C misdemeanor if the offense
attempted is a Class B misdemeanor.

(g) Violation if the offense attempted is
a Class C misdemeanor or an unclassified
misdemeanor. [1971 c.743 §54]

161.425 Impossibility not a defense. In
a prosecution for an attempt, it is no defense
that it was impossible to commit the crime
which was the object of the attempt where
the conduct engaged in by the actor would
be a crime if the circumstances were as the
actor believed them to be. [1971 ¢.743 $55]

161.430 Renunciation as a defense to
attempt. (1) A person is not liable under
ORS 161.405 if, under circumstances mani-
festing a voluntary and complete renuncia-
tion of the criminal intent of the person, the
person avoids the commission of the crime
attempted by abandoning the criminal effort
and, if mere abandonment is insufficient to
accomplish this avoidance, doing everything
necessary to prevent the commission of the
attempted crime.

(2) The defense of renunciation is an af-
firmative defense. [1971 ¢.743 §56]

161.435 “Solicitation” described. (1) A
person commits the crime of solicitation if
with the intent of causing another to engage
in specific conduct constituting a crime pun-
ishable as a felony or as a Class A misde-
meanor or an attempt to commit such felony
or Class A misdemeanor the person com-
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mands or solicits such other person to en-
gage in that conduct.

(2) Solicitation is a:

(a) Class A felony if the offense solicited
is murder or treason.

(b) Class B felony if the offense solicited
is a Class A felony.

(c) Class C felony if the offense solicited
is a Class B felony.

(d) Class A misdemeanor if the offense
solicited is a Class C felony.

(e) Class B misdemeanor if the offense

solicited is a Class A misdemeanor. [1971 ¢.743
§57]

161.440 Renunciation as defense to so-
licitation. (1) It is a defense to the crime of
solicitation that the person soliciting the
crime, after soliciting another person to
commit a crime, persuaded the person solic-
ited not to commit the crime or otherwise
prevented the commission of the crime, un-
der circumstances manifesting a complete
and voluntary renunciation of the criminal
intent.

(2) The defense of renunciation is an af-
firmative defense. [1971 c.743 §58]

161450 “Conspiracy” described. (1) A
person is guilty of criminal conspiracy if
with the intent that conduct constituting a
crime punishable as a felony or a Class A
misdemeanor be performed, the person agrees
with one or more persons to engage in or
cause the performance of such conduct.

(2) Criminal conspiracy is a:

(a) Class A felony if an object of the
conspiracy is commission of murder, treason
or a Class A felony.

(b) Class B felony if an object of the
conspiracy is commission of a Class B felony.

(¢) Class C felony if an object of the
conspiracy is commission of a Class C felony.

(d) Class A misdemeanor if an object of
the conspiracy is commission of a Class A
misdemeanor. [1971 ¢.743 §59]

161.455 Conspiratorial relationship. If
a person is guilty of conspiracy, as defined in
ORS 161.450, and knows that a person with
whom the person conspires to commit a
crime has conspired or will conspire with
another person or persons to commit the
same crime, the person is guilty of
conspiring with such other person or per-
sons, whether or not the person knows their
identity, to commit such crime. [1971 c.743 §60]

161.460 Renunciation as defense to
conspiracy. (1) It is a defense to a charge
of conspiracy that the actor, after conspiring
to commit a crime, thwarted commission of
the crime which was the object of the con-
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spiracy, under circumstances manifesting a
complete and voluntary renunciation of the
criminal purpose of the actor. Renunciation
by one conspirator does not, however, affect
the liability of another conspirator who does
not join in the renunciation of the
conspiratorial objective.

(2) The defense of renunciation is an af-
firmative defense. [1971 c.743 §61]

161.465 Duration of conspiracy. For the
purpose of application of ORS 131.125:

(1) Conspiracy is a continuing course of
conduct which terminates when the crime or
crimes which are its object are completed or
the agreement that they be committed is
abandoned by the defendant and by those
with whom the defendant conspired.

(2) Abandonment is presumed if neither
the defendant nor anyone with whom the de-
fendant conspired does any overt act in
pursuance of the conspiracy during the ap-
plicable period of limitation.

(3) If an individual abandons the agree-
ment, the conspiracy is terminated as to the
individual only if and when the individual
advises those with whom the individual
conspired of the abandonment or the individ-
ual informs the law enforcement authorities
of the existence of the conspiracy and of the

participation of the individual therein. [1971
c.743 §62; 1973 ¢.836 §340]

161.475 Defenses to solicitation and
conspiracy. (1) Except as provided in sub-
section (2) of this section, it is immaterial to
the liability of a person who solicits or
conspires with another to commit a crime
that:

(a) The person or the person whom the
person solicits or with whom the person
conspires does not occupy a particular posi-
tion or have a particular characteristic
which is an element of such crime, if the
person believes that one of them does; or

(b) The person whom the person solicits
or with whom the person conspires is irre-
sponsible or has an immunity to prosecution
or conviction for the commission of the
crime, or, in the case of conspiracy, has
feigned the agreement; or

(c) The person with whom the person
conspires has not been prosecuted for or
convicted of the conspiracy or a crime based
upon the conduct in question, or has previ-
ously been acquitted.

(2) It is a defense to a charge of solicita-
tion or conspiracy to commit a crime that if
the criminal object were achieved, the actor
would not be guilty of a crime under the law
defining the offense or as an accomplice un-
der ORS 161.150 to 161.165. [1971 c.743 §63]
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161.485 Multiple convictions barred in
inchoate crimes. (1) It is no defense to a
prosecution under ORS 161.405, 161.435 or
161.450 that the offense the defendant either
attempted to commit, solicited to commit or
conspired to commit was actually committed
pursuant to such attempt, solicitation or
conspiracy.

(2) A person shall not be convicted of
more than one offense defined by ORS
161.405, 161.435 and 161.450 for conduct de-
signed to commit or to culminate in commis-
sion of the same crime.

(3) A person shall not be convicted on
the basis of the same course of conduct of
both the actual commission of an offense and
an attempt to commit that offense or solic-
itation of that offense or conspiracy to com-
mit that offense.

(4) Nothing in this section shall be con-
strued to bar inclusion of multiple counts
charging violation of the substantive crime
and ORS 161.405, 161435 and 161.450 in a
single indictment or information, provided
the penal conviction is consistent with sub-

ggﬁtions (2) and (3) of this section. [1971 c.743

CLASSES OF OFFENSES

161.505 “Offense” described. An offense
is conduct for which a sentence to a term of
imprisonment or to a fine is provided by any
law of this state or by any law or ordinance
of a political subdivision of this state. An of-
fense is either a crime, as described in ORS
161.515, or a violation, as described in ORS

153.008. [1971 c.743 §65; 1975 c.451 §173; 1981 c.626 §2;
1981 ¢.692 §7; 1999 ¢.1051 §43]

161.515 “Crime” described. (1) A crime
is an offense for which a sentence of impris-
onment is authorized.

(2) A crime is either a felony or a misde-
meanor. [1971 c.743 §66]

161.525 “Felony” described. Except as
provided in ORS 161.585 and 161.705, a crime
is a felony if it is so designated in any stat-
ute of this state or if a person convicted un-
der a statute of this state may be sentenced
to a maximum term of imprisonment of more
than one year. [1971 c.743 §67]

161.535 Classification of felonies. (1)
Felonies are classified for the purpose of
sentence into the following categories:

(a) Class A felonies;
(b) Class B felonies;
(c) Class C felonies; and
(d) Unclassified felonies.

(2) The particular classification of each
felony defined in the Oregon Criminal Code,
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except murder under ORS 163.115 and trea-
son under ORS 166.005, is expressly desig-
nated in the section defining the crime. An
offense defined outside this code which, be-
cause of the express sentence provided is
within the definition of ORS 161.525, shall be

considered an unclassified felony. [1971 c.743
§68]

161.545 “Misdemeanor” described. A
crime is a misdemeanor if it is so designated
in any statute of this state or if a person
convicted thereof may be sentenced to a
maximum term of imprisonment of not more
than one year. [1971 c.743 §69]

161.555 Classification of misdemean-
ors. (1) Misdemeanors are classified for the
purpose of sentence into the following cate-
gories:

(a) Class A misdemeanors;
(b) Class B misdemeanors;
(c) Class C misdemeanors; and
(d) Unclassified misdemeanors.

(2) The particular classification of each
misdemeanor defined in the Oregon Criminal
Code is expressly designated in the section
defining the crime. An offense defined out-
side this code which, because of the express
sentence provided is within the definition of
ORS 161.545, shall be considered an unclas-
sified misdemeanor.

(3) An offense defined by a statute of this
state, but without specification as to its
classification or as to the penalty authorized
upon conviction, shall be considered a Class
A misdemeanor. [1971 ¢.743 §70]

161.565 [1971 c.743 §71; 1987 c.783 §1; 1989 ¢.1053 §17;

1991 c.111 §17; 1993 ¢.533 §4; 1997 c.852 §12; repealed by
1999 ¢.1051 §49]

161.566 Misdemeanor treated as vio-
lation; prosecuting attorney’s election. (1)
Except as provided in subsection (4) of this
section, a prosecuting attorney may elect to
treat any misdemeanor as a Class A vio-
lation. The election must be made by the
prosecuting attorney orally at the time of the
first appearance of the defendant or in writ-
ing filed on or before the time scheduled for
the first appearance of the defendant. If no
election is made within the time allowed, the
case shall proceed as a misdemeanor.

(2) If a prosecuting attorney elects to
treat a misdemeanor as a Class A violation
under this section, the court shall amend the
accusatory instrument to reflect the charged
offense as a Class A violation and clearly
denominate the offense as a Class A vio-
lation in any judgment entered in the matter.
Notwithstanding ORS 153.018, the maximum
fine that a court may impose upon conviction
of a violation under this section may not ex-
ceed the amount provided in ORS 161.635 for
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the class of misdemeanor receiving violation
treatment.

(3) If a prosecuting attorney elects to
treat a misdemeanor as a Class A violation
under this section, and the defendant fails to
make any required appearance in the matter,
the court may enter a default judgment
against the defendant in the manner provided
by ORS 153.102. Notwithstanding ORS
153.018, the maximum fine that the court
may impose under a default judgment en-
tered pursuant to ORS 153.102 is the maxi-
mum fine for the class of misdemeanor
receiving violation treatment.

(4) A prosecuting attorney may not elect
to treat misdemeanors created under ORS
811.540 or 813.010 as violations under the
provisions of this section.

(5) The election provided for in this sec-
tion may be made by a city attorney acting
as prosecuting attorney in the case of mu-
nicipal ordinance offenses, a county counsel
acting as prosecuting attorney under a
county charter in the case of county ordi-
nance offenses, and the Attorney General
acting as prosecuting attorney in those
criminal actions or proceedings within the
jurisdiction of the Attorney General.

(6) Notwithstanding ORS 137.290 (1)(d),
the unitary assessment imposed upon con-
viction of a violation under this section is
the amount provided in ORS 137.290 for the

misdemeanor receiving violation treatment.
[1999 ¢.1051 §47; 2003 ¢.737 §89]

161.568 Misdemeanor treated as vio-
lation; court’s election. (1) Except as pro-
vided in subsection (4) of this section, a
court may elect to treat any misdemeanor as
a Class A violation for the purpose of enter-
ing a default judgment under ORS 153.102 if:

(a) A complaint or information has been
filed with the court for the misdemeanor;

(b) The defendant has failed to make an
appearance in the proceedings required by
the court or by law; and

(¢c) The court has given notice to the dis-
trict attorney for the county and the district
attorney has informed the court that the
district attorney does not object to treating
the misdemeanor as a Class A violation.

(2) If the court treats a misdemeanor as
a Class A violation under this section, the
court shall amend the accusatory instrument
to reflect the charged offense as a Class A
violation and clearly denominate the offense
as a Class A violation in the judgment en-
tered in the matter.

(3) Notwithstanding ORS 153.018, if the
court treats a misdemeanor as a Class A vi-
olation under this section, the maximum fine
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that the court may impose under a default
judgment entered pursuant to ORS 153.102 is
the maximum fine for the class of misde-
meanor receiving violation treatment.

(4) A court may not treat misdemeanors
created under ORS 811.540 or 813.010 as vio-
lations under the provisions of this section.

(5) Notwithstanding ORS 137.290 (1)(d),
the unitary assessment imposed upon con-
viction of a violation under this section is
the amount provided in ORS 137.290 for the

misdemeanor receiving violation treatment.
[1999 ¢.1051 §48; 2003 ¢.737 §90]

161.570 Felony treated as misde-
meanor. (1) As used in this section, “non-
person felony” has the meaning given that
term in the rules of the Oregon Criminal
Justice Commission.

(2) A district attorney may elect to treat
a Class C nonperson felony or a violation of
ORS 475.992 (4)(a) as a Class A misdemeanor.
The election must be made by the district
attorney orally or in writing at the time of
the first appearance of the defendant. If a
district attorney elects to treat a Class C
felony or a violation of ORS 475.992 (4)(a) as
a Class A misdemeanor under this subsec-
tion, the court shall amend the accusatory
instrument to reflect the charged offense as
a Class A misdemeanor.

(3) If, at some time after the first ap-
pearance of a defendant charged with a Class
C nonperson felony or a violation of ORS
475.992 (4)(a), the district attorney and the
defendant agree to treat the charged offense
as a Class A misdemeanor, the court may
allow the offense to be treated as a Class A
misdemeanor by stipulation of the parties.

(4) If a Class C felony or a violation of
ORS 475.992 (4)(a) is treated as a Class A
misdemeanor under this section, the court
shall clearly denominate the offense as a
Class A misdemeanor in any judgment en-
tered in the matter.

(5) If no election or stipulation is made
under this section, the case proceeds as a
felony.

(6) Before a district attorney may make
an election under subsection (2) of this sec-
tion, the district attorney shall adopt written
guidelines for determining when and under
what circumstances the election may be
made. The district attorney shall apply the
guidelines uniformly.

(7) Notwithstanding ORS 161.635, the
maximum fine that a court may impose upon
conviction of a misdemeanor under this sec-
tion may not exceed the amount provided in
ORS 161.625 for the class of felony receiving
Class A misdemeanor treatment. [2003 c.645 §2]

161.575 [1971 c.743 §72; repealed by 1999 c.1051 §49]
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161.585 Classification of certain crimes
determined by punishment. (1) When a
crime punishable as a felony is also punish-
able by imprisonment for a maximum term
of one year or by a fine, the crime shall be
classed as a misdemeanor if the court im-

poses a punishment other than imprisonment
under ORS 137.124 (1).

(2) Notwithstanding the provisions of
ORS 161.525, upon conviction of a crime
punishable as described in subsection (1) of
this section, the crime is a felony for all
purposes until one of the following events
occurs, after which occurrence the crime is
a misdemeanor for all purposes:

(a) Without imposing a sentence of pro-
bation, the court imposes a sentence of im-
prisonment other than to the legal and
physical custody of the Department of Cor-
rections.

(b) Without imposing a sentence of pro-
bation, the court imposes a fine.

(¢) Upon revocation of probation, the
court imposes a sentence of imprisonment
other than to the legal and physical custody
of the Department of Corrections.

(d) Upon revocation of probation, the
court imposes a fine.

(e) The court declares the offense to be
a misdemeanor, either at the time of impos-
ing a sentence of probation, upon suspension
of imposition of a part of a sentence, or on
application of defendant or the probation of-
ficer of the defendant thereafter.

(f) The court imposes a sentence of pro-
bation on the defendant without imposition
of any other sentence upon conviction and
defendant is thereafter discharged without
any other sentence.

(g) Without imposing a sentence of pro-
bation and without imposing any other sen-
tence, the court declares the offense to be a
misdemeanor and discharges the defendant.

(38) The provisions of this section shall
apply only to persons convicted of a felony

committed prior to November 1, 1989. [1971
c.743 §73; 1987 ¢.320 §85; 1989 ¢.790 §52; 1993 c.14 §18]

DISPOSITION OF OFFENDERS

161.605 Maximum prison terms for
felonies. The maximum term of an indeter-
minate sentence of imprisonment for a felony
is as follows:

(1) For a Class A felony, 20 years.
(2) For a Class B felony, 10 years.
(8) For a Class C felony, 5 years.

(4) For an unclassified felony as provided

in the statute defining the crime. [1971 c.743
§74]
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161.610 Enhanced penalty for use of
firearm during commission of felony;
pleading; minimum penalties; suspension
or reduction of penalty. (1) As used in this
section, “firearm” means a weapon which is
designed to expel a projectile by the action
of black powder or smokeless powder.

(2) The use or threatened use of a
firearm, whether operable or inoperable, by
a defendant during the commission of a fel-
ony may be pleaded in the accusatory in-
strument and proved at trial as an element
in aggravation of the crime as provided in
this section. When a crime is so pleaded, the
aggravated nature of the crime may be indi-
cated by adding the words “with a firearm”
to the title of the offense. The unaggravated
crime shall be considered a lesser included
offense.

(3) Notwithstanding the provisions of
ORS 161.605 or 137.010 (3) and except as
otherwise provided in subsection (6) of this
section, if a defendant is convicted of a fel-
ony having as an element the defendant’s use
or threatened use of a firearm during the
commission of the crime, the court shall im-
pose at least the minimum term of imprison-
ment as provided in subsection (4) of this
section. Except as provided in ORS 144.122
and 144.126 and subsection (5) of this section,
in no case shall any person punishable under
this section become eligible for work release,
parole, temporary leave or terminal leave
until the minimum term of imprisonment is
served, less a period of time equivalent to
any reduction of imprisonment granted for
good time served or time credits earned un-
der ORS 421.121, nor shall the execution of
the sentence imposed upon such person be
suspended by the court.

(4) The minimum terms of imprisonment
for felonies having as an element the de-
fendant’s use or threatened use of a firearm
in the commission of the crime shall be as
follows:

(a) Except as provided in subsection (5)
of this section, upon the first conviction for
such felony, five years, except that if the
firearm is a machine gun, short-barreled ri-
fle, short-barreled shotgun or is equipped
with a firearms silencer, the term of impris-
onment shall be 10 years.

(b) Upon conviction for such felony com-
mitted after punishment pursuant to para-
graph (a) of this subsection, 10 years, except
that if the firearm is a machine gun, short-
barreled rifle, short-barreled shotgun or is
equipped with a firearms silencer, the term
of imprisonment shall be 20 years.

(¢) Upon conviction for such felony com-
mitted after imprisonment pursuant to para-
graph (b) of this subsection, 30 years.
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(5) If it is the first time that the defend-
ant is subject to punishment under this sec-
tion, rather than impose the sentence
otherwise required by subsection (4)(a) of
this section, the court may:

(a) For felonies committed prior to No-
vember 1, 1989, suspend the execution of the
sentence or impose a lesser term of impris-
onment, when the court expressly finds miti-
gating circumstances justifying such lesser
sentence and sets forth those circumstances
in its statement on sentencing; or

(b) For felonies committed on or after
November 1, 1989, impose a lesser sentence
in accordance with the rules of the Oregon
Criminal Justice Commission.

(6) When a defendant who is convicted
of a felony having as an element the defend-
ant’s use or threatened use of a firearm dur-
ing the commission of the crime is a person
who was waived from juvenile court under
ORS 137.707 (5)(b)A), 419C.349, 419C.352,
419C.364 or 419C.370, the court is not re-
quired to impose a minimum term of impris-

onment under this section. [1979 ¢.779 §2; 1985
¢.552 §1; 1989 ¢.790 §72; 1989 ¢.839 §18; 1991 ¢.133 §3; 1993
¢.692 §9; 1999 c.951 §3]

161.615 Prison terms for misdemean-
ors. Sentences for misdemeanors shall be for
a definite term. The court shall fix the term
of imprisonment within the following maxi-
mum limitations:

(1) For a Class A misdemeanor, 1 year.
(2) For a Class B misdemeanor, 6 months.
(3) For a Class C misdemeanor, 30 days.

(4) For an unclassified misdemeanor, as

provided in the statute defining the crime.
[1971 ¢.743 §75]

161.620 Sentences imposed upon
waiver from juvenile court. Notwithstand-
ing any other provision of law, a sentence
imposed upon any person waived from the
juvenile court under ORS 419C.349, 419C.352,
419C.364 or 419C.370 shall not include any
sentence of death or life imprisonment with-
out the possibility of release or parole nor
imposition of any mandatory minimum sen-
tence except that a mandatory minimum
sentence under:

(1) ORS 163.105 (1)(c) shall be imposed;
and

(2) ORS 161.610 may be imposed. [1985
c.631 §9; 1989 c.720 §3; 1993 c.33 §306; 1993 c.546 §119;
1995 ¢.422 §131y; 1999 c.951 §2]

Note: 161.620 was added to and made a part of
ORS 161.615 to 161.685 by legislative action but was not
added to any smaller series in that series. See Preface
to Oregon Revised Statutes for further explanation.

161.625 Fines for felonies. (1) A sen-
tence to pay a fine for a felony shall be a
sentence to pay an amount, fixed by the
court, not exceeding:
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(a) $500,000 for murder or aggravated
murder.

(b) $375,000 for a Class A felony.
(c) $250,000 for a Class B felony.
(d) $125,000 for a Class C felony.

(2) A sentence to pay a fine for an un-
classified felony shall be a sentence to pay
an amount, fixed by the court, as provided in
the statute defining the crime.

(3)a) If a person has gained money or
property through the commission of a felony,
then upon conviction thereof the court, in
lieu of imposing the fine authorized for the
crime under subsection (1) or (2) of this sec-
tion, may sentence the defendant to pay an
amount, fixed by the court, not exceeding
double the amount of the defendant’s gain
from the commission of the crime.

(b) The provisions of paragraph (a) of this
subsection do not apply to the felony theft
of a companion animal, as defined in ORS
164.055, or a captive wild animal.

(4) As used in this section, “gain” means
the amount of money or the value of prop-
erty derived from the commission of the fel-
ony, less the amount of money or the value
of property returned to the victim of the
crime or seized by or surrendered to lawful
authority before the time sentence is im-
posed. “Value” shall be determined by the
standards established in ORS 164.115.

(5) When the court imposes a fine for a
felony the court shall make a finding as to
the amount of the defendant’s gain from the
crime. If the record does not contain suffi-
cient evidence to support a finding the court
may conduct a hearing upon the issue.

(6) Except as provided in ORS 161.655,

this section does not apply to a corporation.
[1971 ¢.743 §76; 1981 ¢.390 §1; 1991 ¢.837 §11; 1993 c.680
§36; 2003 c.615 §1; 2003 c.737 §86]

161.635 Fines for misdemeanors. (1) A
sentence to pay a fine for a misdemeanor
shall be a sentence to pay an amount, fixed
by the court, not exceeding:

(a) $6,250 for a Class A misdemeanor.
(b) $2,500 for a Class B misdemeanor.
(c) $1,250 for a Class C misdemeanor.

(2) A sentence to pay a fine for an un-
classified misdemeanor shall be a sentence to
pay an amount, fixed by the court, as pro-
vided in the statute defining the crime.

(3) If a person has gained money or
property through the commission of a misde-
meanor, then upon conviction thereof the
court, instead of imposing the fine authorized
for the offense under this section, may sen-
tence the defendant to pay an amount fixed
by the court, not exceeding double the
amount of the defendant’s gain from the
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commission of the offense. In that event,
ORS 161.625 (4) and (5) apply.

(4) This section does not apply to corpo-

rations. [1971 c.743 §77; 1981 c.390 §2; 1993 c.680 §30;
1995 ¢.545 §2; 1999 ¢.1051 §44; 2003 ¢.737 §87]

161.645 Standards for imposing fines.
In determining whether to impose a fine and
its amount, the court shall consider:

(1) The financial resources of the defend-
ant and the burden that payment of a fine
will impose, with due regard to the other
obligations of the defendant; and

(2) The ability of the defendant to pay a
fine on an installment basis or on other con-
ditions to be fixed by the court. [1971 c.743 §78]

161.655 Fines for corporations. (1) A
sentence to pay a fine when imposed on a
corporation for an offense defined in the Or-
egon Criminal Code or for an offense defined
outside this code for which no special corpo-
rate fine is specified, shall be a sentence to
pay an amount, fixed by the court, not ex-
ceeding:

(a) $50,000 when the conviction is of a
felony.

(b) $5,000 when the conviction is of a
Class A misdemeanor or of an unclassified
misdemeanor for which a term of imprison-
ment of more than six months is authorized.

(¢) $2,500 when the conviction is of a
Class B misdemeanor or of an unclassified
misdemeanor for which the authorized term
of imprisonment is not more than six months.

(d) $1,000 when the conviction is of a
Class C misdemeanor or an unclassified mis-
demeanor for which the authorized term of
imprisonment is not more than 30 days.

(2) A sentence to pay a fine, when im-
posed on a corporation for an offense defined
outside the Oregon Criminal Code, if a spe-
cial fine for a corporation is provided in the
statute defining the offense, shall be a sen-
tence to pay an amount, fixed by the court,
?s provided in the statute defining the of-
ense.

(3) If a corporation has gained money or
property through the commission of an of-
fense, then wupon conviction thereof the
court, in lieu of imposing the fine authorized
for the offense under subsection (1) or (2) of
this section, may sentence the corporation to
pay an amount, fixed by the court, not ex-
ceeding double the amount of the corpo-
ration’s gain from the commission of the
offense. In that event, ORS 161.625 (4) and (5)
apply. [1971 c.743 §79; 1999 c.1051 §45]

161.665 Costs. (1) Except as provided in
ORS 151.505, the court, only in the case of a
defendant for whom it enters a judgment of
conviction, may include in its sentence
thereunder a provision that the convicted
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defendant pay as costs expenses specially in-
curred by the state in prosecuting the de-
fendant. Costs include a reasonable attorney
fee for counsel appointed pursuant to ORS
135.045 or 135.050 and a reasonable amount
for fees and expenses incurred pursuant to
preauthorization under ORS 135.055. A rea-
sonable attorney fee is presumed to be a
reasonable number of hours at the hourly
rate authorized by the Public Defense Ser-
vices Commission under ORS 151.216. Costs
do not include expenses inherent in provid-
ing a constitutionally guaranteed jury trial
or expenditures in connection with the
maintenance and operation of government
agencies that must be made by the public ir-
respective of specific violations of law.

(2) Except as provided in ORS 151.505,
the court, after the conclusion of an appeal
of its initial judgment of conviction, may in-
clude in its general judgment, or enter a
supplemental judgment that includes, a re-
quirement that a convicted defendant pay as
costs a reasonable attorney fee for counsel
appointed pursuant to ORS 138.500, including
counsel who is appointed under ORS 151.216
or counsel who i1s under contract to provide
services for the proceeding under ORS
151.219, and other costs and expenses al-
lowed by the public defense services execu-
tive director under ORS 138.500 (4). A
reasonable attorney fee is presumed to be a
reasonable number of hours at the hourly
rate authorized by the commission under
ORS 151.216.

(3) For purposes of subsections (1) and (2)
of this section, compensation of counsel is
determined by reference to a schedule of
compensation established by the commission
under ORS 151.216.

(4) The court may not sentence a defend-
ant to pay costs under this section unless the
defendant is or may be able to pay them. In
determining the amount and method of pay-
ment of costs, the court shall take account
of the financial resources of the defendant
and the nature of the burden that payment
of costs will impose.

(5) A defendant who has been sentenced
to pay costs under this section and who is
not in contumacious default in the payment
of costs may at any time petition the court
that sentenced the defendant for remission
of the payment of costs or of any unpaid
portion of costs. If it appears to the satisfac-
tion of the court that payment of the amount
due will impose manifest hardship on the de-
fendant or the immediate family of the de-
fendant, the court may remit all or part of
the amount due in costs, or modify the
method of payment under ORS 161.675.

(6) Except as provided in subsection (7)
of this section, all moneys collected or paid
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under this section shall be paid into the
General Fund and credited to the Criminal
Fine and Assessment Account.

(7) All moneys collected or paid under
this section as costs for expenses incurred by
the state in extraditing the defendant to this
state shall be deposited into the Arrest and

Return Account established in ORS 133.865.
[1971 c.743 §80; 1981 s.s. ¢.3 §120; 1983 c.763 §12; 1985
¢.710 §3; 1987 ¢.803 §26; 1989 c.1053 §11; 1991 c.460 §12;
1991 ¢.840 §1; 1997 c.761 §1; 2001 ¢.962 §§41,113; 2003 c.449
§29; 2003 ¢.576 §§247,248; 2003 c.615 §2]

161.675 Time and method of payment
of fines, restitution and costs. (1) When a
defendant, as a part of a sentence or as con-
dition of probation or suspension of sentence,
is required to pay a sum of money for any
purpose, the court may order payment to be
made immediately or within a specified pe-
riod of time or in specified installments. If a
defendant is sentenced to a term of impris-
onment, any part of the sentence that re-
quires the payment of a sum of money for
any purpose is enforceable during the period
of imprisonment if the court expressly finds
that the defendant has assets to pay all or
part of the amounts ordered.

(2) When a defendant whose sentence re-
quires the payment of a sum of money for
any purpose is also sentenced to probation
or imposition or execution of sentence is
suspended, the court may make payment of
the sum of money a condition of probation
or suspension of sentence.

(3) When a defendant is sentenced to
probation or imposition or execution of sen-
tence is suspended and the court requires as
a part of the sentence or as a condition of
the probation or suspension of sentence that
the defendant pay a sum of money in install-
ments, the court, or the court clerk or pro-
bation officer if so ordered by the court, shall
establish a schedule of payments to satisfy
the obligation. A schedule of payments shall
be reviewed by the court upon motion of the
defendant at any time, so long as the obli-

gation remains unsatisfied. [1971 c¢.743 §81; 1977
¢.371 §4; 1985 c.46 §1; 1993 c.14 §19; 1995 c.512 §3]

161.685 Effect of nonpayment of fines,
restitution or costs; report to consumer
reporting agency; rules. (1) When a de-
fendant who has been sentenced or ordered
to pay a fine, or to make restitution as de-
fined in ORS 137.103, defaults on a payment
or installment ordered by the court, the
court on motion of the district attorney or
upon its own motion may require the de-
fendant to show cause why the default
should not be treated as contempt of court,
and may issue a show cause citation or a
warrant of arrest for the appearance of the
defendant.
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(2) If the court finds that the default
constitutes contempt, the court may impose

one or more of the sanctions authorized by
ORS 33.105.

(3) When a fine or an order of restitution
is imposed on a corporation or wunincor-
porated association, it 1s the duty of the per-
son authorized to make disbursement from
the assets of the corporation or association
to pay the fine or make the restitution from
those assets, and if that person fails to do so,
the court may hold that person in contempt.

(4) Notwithstanding ORS 33.105, the term
of confinement for contempt for nonpayment
of fines or failure to make restitution shall
be set forth in the commitment order, and
shall not exceed one day for each $25 of the
fine or restitution, 30 days if the fine or or-
der of restitution was imposed upon con-
viction of a violation or misdemeanor, or one
year in any other case, whichever is the
shorter period.

(5) If it appears to the satisfaction of the
court that the default in the payment of a
fine or restitution is not contempt, the court
may enter an order allowing the defendant
additional time for payment, reducing the
amount of the payment or installments due
on the payment, or revoking the fine or order
of restitution in whole or in part.

(6) A default in the payment of a fine or
costs or failure to make restitution or a de-
fault on an installment on a fine, costs or
restitution may be collected by any means
authorized by law for the enforcement of a
judgment. The levy of execution or garnish-
ment for the collection of a fine or restitu-
tion shall not discharge a defendant confined
for contempt until the amount of the fine or
restitution has actually been collected.

(7) The court, or the court clerk if or-
dered by the court, may report a default on
a court ordered payment to a consumer re-
porting agency.

(8) The Chief Justice of the Supreme
Court shall adopt rules under ORS 1.002 es-
tablishing policies and procedures for report-
ing a default under subsection (7) of this
section to a consumer reporting agency that
may include, but are not limited to, limita-
tions on reporting a default to a consumer
reporting agency.

(9) Except as otherwise provided in this
section, proceedings under this section shall
be conducted:

(a) As provided in ORS 33.055, if the
court seeks to impose remedial sanctions as
described in ORS 33.015 to 33.155; and

(b) As provided in ORS 33.065, if the
court seeks to impose punitive sanctions as
described in ORS 33.015 to 33.155.
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(10) Confinement under this section may
be custody or incarceration, whether actual
or constructive.

(11) As used in this section, “consumer
reporting agency” means any person that
regularly engages for fees, dues, or on a
nonprofit basis, in whole or in part, in the
practice of assembling or evaluating con-
sumer credit information or other informa-
tion on consumers for the purpose of

furnishing consumer reports to third parties.
[1971 c.743 §82; 1977 ¢.371 §5; 1987 ¢.709 §3; 1987 c.873
§28; 1991 ¢.724 §27a; 1995 .79 §50; 1995 c.512 §4]

AUTHORITY OF SENTENCING COURT

161.705 Reduction of certain felonies
to misdemeanors. (1) Notwithstanding ORS
161.525, the court may enter judgment of
conviction for a Class A misdemeanor and
make disposition accordingly when:

(a) A person is convicted of any Class C
felony; or

(b) A person is convicted of a Class B
felony pursuant to ORS 475.992 (2)(a); or

(c) A person is convicted of the Class B
felony of possession of marijuana pursuant to
ORS 475.992 (4)(a); or

(d) A person convicted of any of the felo-
nies described in paragraphs (a) to (c) of this
subsection, or of a Class A felony pursuant
to ORS 166.720, has successfully completed a
sentence of probation; and

(e) The court, considering the nature and
circumstances of the crime and the history
and character of the defendant, believes that
it would be unduly harsh to sentence the de-
fendant for a felony.

(2) This section does not apply, however,

in cases subject to ORS 475.995. [1971 c.743 §83;
1977 ¢.745 §31; 1979 c.124 §1; 1981 ¢.769 §8]

161.715 Standards for discharge of de-
fendant. (1) Any court empowered to sus-
pend imposition or execution of sentence or
to sentence a defendant to probation may
discharge the defendant if:

(a) The conviction is for an offense other
than murder, treason or a Class A or B fel-
ony; and

(b) The court is of the opinion that no
proper purpose would be served by imposing
any condition upon the defendant’s release.

(2) If a sentence of discharge is imposed
for a felony, the court shall set forth in the
record the reasons for its action.

(8) If the court imposes a sentence of
discharge, the defendant shall be released
with respect to the conviction for which the
sentence is imposed without imprisonment,
fine, probationary supervision or conditions.
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(4) If a defendant pleads not guilty and is
tried and found guilty, a sentence of dis-
charge is a judgment on a conviction for all
purposes, including an appeal by the defend-
ant.

(5) If a defendant pleads guilty, a sen-
tence of discharge is not appealable, but for
all other purposes is a judgment on a con-
viction. [1971 c.743 §84; 1993 c.14 §20; 2003 ¢.576 §249]

161.725 Standards for sentencing of
dangerous offenders. (1) Subject to the
provisions of ORS 161.737, the maximum
term of an indeterminate sentence of impris-
onment for a dangerous offender is 30 years,
if the court finds that because of the
dangerousness of the defendant an extended
period of confined correctional treatment or
custody is required for the protection of the
public and if it further finds, as provided in
ORS 161.735, that one or more of the follow-
ing grounds exist:

(a) The defendant is being sentenced for
a Class A felony, and the court finds that the
defendant is suffering from a severe person-
ality disorder indicating a propensity toward
crimes that seriously endanger the life or
safety of another.

(b) The defendant is being sentenced for
a felony that seriously endangered the life or
safety of another, the defendant has been
previously convicted of a felony not related
to the instant crime as a single criminal epi-
sode and the court finds that the defendant
is suffering from a severe personality disor-
der indicating a propensity toward crimes
that seriously endanger the life or safety of
another.

(¢) The defendant is being sentenced for
a felony that seriously endangered the life or
safety of another, the defendant has previ-
ously engaged in unlawful conduct not re-
lated to the instant crime as a single
criminal episode that seriously endangered
the life or safety of another and the court
finds that the defendant is suffering from a
severe personality disorder indicating a pro-
pensity toward crimes that seriously endan-
ger the life or safety of another.

(2) Unless the parties stipulate otherwise,
the state has the burden of proving beyond
a reasonable doubt that the felonies or un-
lawful conduct referred to in subsection
(1)(b) and (c) of this section seriously endan-
gered the life and safety of another.

(8) As used in this section, “previously
convicted of a felony” means:

(a) Previous conviction of a felony in a
court of this state;

(b) Previous conviction in a court of the
United States, other than a court-martial, of
an offense which at the time of conviction
of the offense was and at the time of con-
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viction of the instant crime is punishable
under the laws of the United States by death
or by imprisonment in a penitentiary, prison
or similar institution for a term of one year
or more; or

(c) Previous conviction by a general
court-martial of the United States or in a
court of any other state or territory of the
United States, or of the Commonwealth of
Puerto Rico, of an offense which at the time
of conviction of the offense was punishable
by death or by imprisonment in a peniten-
tiary, prison or similar institution for a term
of one year or more and which offense also
at the time of conviction of the instant crime
would have been a felony if committed in
this state.

(4) As used in this section, “previous
conviction of a felony” does not include:

(a) An offense committed when the de-
fendant was less than 16 years of age;

(b) A conviction rendered after the com-
mission of the instant crime;

(c) A conviction that is the defendant’s
most recent conviction described in subsec-
tion (3) of this section, and the defendant
was finally and unconditionally discharged
from all resulting imprisonment, probation
or parole more than seven years before the
commission of the instant crime; or

(d) A conviction that was by court-
martial of an offense denounced only by mil-
itary law and triable only by court-martial.

(5) As used in this section, “conviction”
means an adjudication of guilt upon a plea,
verdict or finding in a criminal proceeding in
a court of competent jurisdiction, but does
not include an adjudication which has been
expunged by pardon, reversed, set aside or

otherwise rendered nugatory. [1971 c.743 §85;
1989 ¢.790 §75; 1993 c¢.334 §5]

161.735 Procedure for determining
whether defendant dangerous. (1) Upon
motion of the district attorney, and if, in the
opinion of the court, there is reason to be-
lieve that the defendant falls within ORS
161.725, the court shall order a presentence
investigation and an examination by a psy-
chiatrist or psychologist. The court may ap-
point one or more qualified psychiatrists or
psychologists to examine the defendant in
the local correctional facility.

(2) All costs connected with the exam-
ination shall be paid by the state.

(3) The examination performed pursuant
to this section shall be completed within 30
days, subject to additional extensions not ex-
ceeding 30 days on order of the court. Each
psychiatrist and psychologist appointed to
examine a defendant under this section shall
file with the court a written report of find-
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ings and conclusions, including an evaluation
of whether the defendant is suffering from a
severe personality disorder indicating a pro-
pensity toward criminal activity.

(4) No statement made by a defendant
under this section or ORS 137.124 or 423.090
shall be used against the defendant in any
civil proceeding or in any other criminal
proceeding.

(5) Upon receipt of the examination and
presentence reports the court shall set a
time for a presentence hearing, unless the
district attorney and the defendant waive the
hearing. At the presentence hearing the dis-
trict attorney and the defendant may ques-
tion any psychiatrist or psychologist who
examined the defendant pursuant to this sec-
tion.

(6) If, after considering the presentence
report, the examination reports and the evi-
dence in the case or on the presentence
hearing, the court finds that the defendant
comes within ORS 161.725, the court may
sentence the defendant as a dangerous of-
fender.

(7) In determining whether a defendant
has been previously convicted of a felony for
purposes of ORS 161.725, the court shall
consider as prima facie evidence of the pre-
vious conviction:

(a) A copy of the judicial record of the
conviction which copy is authenticated under
ORS 40.510;

(b) A copy of the fingerprints of the sub-
ject of that conviction which copy is authen-
ticated under ORS 40.510; and

(c) Testimony that the fingerprints of the
subject of that conviction are those of the
defendant.

(8) Subsection (7) of this section does not
prohibit proof of the previous conviction by

any other procedure. [1971 c.743 §86; 1973 c.836
§341; 1981 c.892 §89a; 1983 c.740 §27; 1987 c.248 §1; 1999
c.163 §9]

161.737 Sentence imposed on danger-
ous offender as departure from sentenc-
ing guidelines. (1) A sentence imposed
under ORS 161.725 and 161.735 for felonies
committed on or after November 1, 1989,
shall constitute a departure from the sen-
tencing guidelines created by rules of the
Oregon Criminal Justice Commission. The
findings made to classify the defendant as a
dangerous offender under ORS 161.725 and
161.735 shall constitute substantial and com-
pelling reasons to depart from the presump-
tive sentence as provided by rules of the
Oregon Criminal Justice Commission.

(2) When the sentence is imposed, the
sentencing judge shall indicate on the record
the reasons for the departure and shall im-
pose, in addition to the indeterminate sen-

(2003 Edition)



GENERAL PROVISIONS

161.737

tence imposed under ORS 161.725, a required
incarceration term that the offender must
serve before release to post-prison super-
vision. If the presumptive sentence that
would have been imposed if the court had
not imposed the sentence under ORS 161.725
and 161.735 as a departure is a prison sen-
tence, the required incarceration term shall
be no less than the presumptive incarcer-
ation term and no more than twice the max-
imum presumptive incarceration term. If the
presumptive sentence for the offense is pro-
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bation, the required incarceration term shall
be no less than the maximum incarceration
term provided by the rule of the Oregon
Criminal Justice Commission that establishes
incarceration terms for dispositional depar-
tures and no more than twice that amount.
However, the indeterminate sentence im-
posed under this section and ORS 161.725 is
not subject to any guideline rule establishing

limitations on the duration of departures.
[1989 ¢.790 §77; 1993 c.334 §6]
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