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238A.005

GENERAL PROVISIONS

238A.005 Definitions. For the purposes
of this chapter:

(1) “Active member” means a member of
the pension program or the individual ac-
count program of the Oregon Public Service
Retirement Plan who is actively employed in
a qualifying position.

(2) “Actuarial equivalent” means a pay-
ment or series of payments having the same
value as the payment or series of payments
replaced, computed on the basis of interest
rate and mortality assumptions adopted by
the board.

(3) “Board” means the Public Employees
Retirement Board.

(4) “Eligible employee” means a person
who performs services for a participating
public employer, including elected officials
other than judges. “Eligible employee” does
not include:

(a) Persons engaged as independent con-
tractors;

(b) Aliens working under a training or
educational visa;

(c) Persons, other than workers in the
Industries for the Blind Program under ORS
346.190, provided sheltered employment or
make-work by a public employer;

(d) Persons categorized by a participating
public employer as student employees;

(e) Any person who is an inmate of a
state institution;

(f) Employees of foreign trade offices of
the Economic and Community Development
Department who live and perform services in
foreign countries under the provisions of
ORS 285A.090 (13);

(g) An employee of the Oregon Health
and Science University actively participating
in an alternative retirement program estab-
lished by the university under ORS 353.250;

(h) Employees of the Oregon University
System who are actively participating in an
optional retirement plan offered under ORS
243.800;

(1) Any employee who belongs to a class
of employees that was not eligible on August
28, 2003, for membership in the system under
the provisions of ORS chapter 238 or other
law;

(j) Any person who belongs to a class of
employees who are not eligible to become
members of the Oregon Public Service Re-
tirement Plan under the provisions of ORS
238A.070 (2);

(k) Any person who is retired under ORS
238A.100 to 238A.245 or ORS chapter 238 and
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who continues to receive retirement benefits
while employed; and

(L) Judges.
(5) “Firefighter” means:

(a) A person employed by a local govern-
ment, as defined in ORS 174.116, whose pri-
mary job duties include the fighting of fires;

(b) The State Fire Marshal, the chief
deputy state fire marshal and deputy state
fire marshals; and

(c) An employee of the State Forestry
Department who is certified by the State
Forester as a professional wildland fire-
fighter and whose primary duties include the
abatement of uncontrolled fires as described
in ORS 477.064.

(6) “Fund” means the Public Employees
Retirement Fund.

(7)(a) “Hour of service” means:

(A) An hour for which an eligible em-
ployee is directly or indirectly paid or enti-
tled to payment by a participating public
employer for performance of duties in a
qualifying position; and

(B) An hour of vacation, holiday, illness,
incapacity, jury duty, military duty or au-
thorized leave during which an employee
does not perform duties but for which the
employee 1s directly or indirectly paid or en-
titled to payment by a participating public
employer for services in a qualifying posi-
tion, as long as the hour is within the num-
ber of hours regularly scheduled for the
performance of duties during the period of
vacation, holiday, illness, incapacity, jury
duty, military duty or authorized leave.

(b) “Hour of service” does not include
any hour for which payment is made or due
under a plan maintained solely for the pur-
pose of complying with applicable workers’
compensation laws or unemployment com-
pensation laws.

(8) “Inactive member” means a member
of the pension program or the individual ac-
count program of the Oregon Public Service
Retirement Plan whose membership has not
been terminated, who is not a retired mem-
ber and who is separated from all service
with participating public employers and with
employers who are treated as part of a par-
ticipating public employer’s controlled group
under the federal laws and rules governing
the status of the system and the fund as a
qualified governmental retirement plan and
trust.

(9) “Individual account program” means
the defined contribution individual account
program of the Oregon Public Service Re-
tirement Plan established wunder ORS
238A.025.
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(10) “Member” means an eligible em-
ployee who has established membership in
the pension program or the individual ac-
count program of the Oregon Public Service
Retirement Plan and whose membership has
not been terminated under ORS 238A.110 or
238A.310.

(11) “Participating public employer”
means a public employer as defined in ORS
238.005 that provides retirement benefits for
employees of the public employer under the
system.

(12) “Pension program” means the de-
fined benefit pension program of the Oregon
Public Service Retirement Plan established
under ORS 238A.025.

(13) “Police officer” means a police offi-
cer as described in ORS 238.005.

(14) “Qualifying position” means one or
more jobs with one or more participating
public employers in which an eligible em-
ployee performs 600 or more hours of service
in a calendar year, excluding any service in
a job for which benefits are not provided un-
der the Oregon Public Service Retirement
Plan pursuant to ORS 238A.070 (2).

(15) “Retired member” means a pension
program member who is receiving a pension
as provided in ORS 238A.180 to 238A.195.

(16)(a) “Salary” means the remuneration
paid to an active member in return for ser-
vices to the participating public employer,
including remuneration in the form of living
quarters, board or other items of value, to
the extent the remuneration is includable in
the employee’s taxable income under Oregon
law. Salary includes the additional amounts
specified in paragraph (b) of this subsection,
but does not include the amounts specified in
paragraph (c) of this subsection, regardless
of whether those amounts are includable in
taxable income.

(b) “Salary”

amounts:

(A) Payments of employee and employer
money into a deferred compensation plan
that are made at the election of the em-
ployee.

(B) Contributions to a tax-sheltered or
deferred annuity that are made at the
election of the employee.

(C) Any amount that is contributed to a
cafeteria plan or qualified transportation
fringe benefit plan by the employer at the
election of the employee and that is not
includable in the taxable income of the em-
ployee by reason of 26 U.S.C. 125 or 132(f)(4),
as in effect on August 29, 2003.

(D) Any amount that is contributed to a
cash or deferred arrangement by the em-
ployer at the election of the employee and

includes the following
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that is not included in the taxable income of
the employee by reason of 26 U.S.C. 402(e)(3),
as in effect on August 29, 2003.

(E) Retroactive payments made to an
employee to correct a clerical error, pursu-
ant to an award by a court or by order of or
pursuant to a conciliation agreement with an
administration agency charged with enforc-
ing federal or state law protecting the em-
ployee’s rights to employment or wages,
which shall be allocated to and deemed paid
in the periods in which the work was done
or in which the work would have been done.

(F) The amount of an employee contrib-
ution to the individual account program that
is paid by the employer and deducted from
the compensation of the employee, as pro-
vided under ORS 238A.335 (1) and (2)(a).

(@) The amount of an employee contrib-
ution to the individual account program that
is not paid by the employer under ORS
238A.335.

(c) “Salary” does not include the follow-
ing amounts:

(A) Travel or any other expenses inci-
dental to employer’s business which is reim-
bursed by the employer.

(B) Payments made on account of an em-
ployee’s death.

(C) Any lump sum payment for accumu-
lated unused sick leave, vacation leave or
other paid leave.

(D) Any severance payment, accelerated
payment of an employment contract for a fu-
ture period or advance against future wages.

(E) Any retirement incentive, retirement
bonus or retirement gratuitous payment.

(F) Payment for a leave of absence after
the date the employer and employee have
agreed that no future services in a qualifying
position will be performed.

(G) Payments for instructional services
rendered to institutions of the Department
of Higher Education or the Oregon Health
and Science University when those services
are in excess of full-time employment subject
to this chapter. A person employed under a
contract for less than 12 months is subject
to this subparagraph only for the months
covered by the contract.

(H) The amount of an employee contrib-
ution to the individual account program that
is paid by the employer and is not deducted
from the compensation of the employee, as
provided under ORS 238A.335 (1) and (2)(b).

(I) Any amount in excess of $200,000 for
a calendar year. If any period over which
salary is determined is less than 12 months,
the $200,000 limitation for that period shall
be multiplied by a fraction, the numerator of
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which is the number of months in the deter-
mination period and the denominator of
which is 12. The board shall adopt rules ad-
justing this dollar limit to incorporate cost-
of-living adjustments authorized by the
Internal Revenue Service.

(17) “System” means the Public Em-
ployees Retirement System. [2003 c.733 §1]

238A.010 Computation of hours of
service. For the purpose of computing hours
of service under this chapter, an eligible em-
ployee shall be credited with 40 hours of
service for each calendar week in which the
employee was employed in a qualifying posi-
tion unless otherwise shown by records
maintained by the participating public em-
ployer. [2003 c.733 §1al

OREGON PUBLIC SERVICE
RETIREMENT PLAN

238A.025 Oregon Public Service Re-
tirement Plan established. (1) The Oregon
Public Service Retirement Plan is estab-
lished. The purpose of the Oregon Public
Service Retirement Plan is to provide career
public employees with a secure and fair re-
tirement income at an affordable, stable and
predictable cost to the taxpayers. The Ore-
gon Public Service Retirement Plan shall be
composed of a pension program, established
and maintained with the Public Employees
Retirement System as a tax-qualified govern-
mental defined benefit plan, and an individ-
ual account program, established and
maintained as a tax-qualified governmental
defined contribution plan. The pension pro-
gram and the individual account program are
separate plans for purposes of federal income
tax qualification, and the assets of each pro-
gram must be held in a separate trust for the
exclusive benefit of the participants and
beneficiaries in each program. The Public
Employees Retirement Board may create
separate accounts within the Public Em-
ployees Retirement Fund for the assets of the
pension program and of the individual ac-
count program.

(2) Notwithstanding any provision of ORS
chapter 238, any person who is employed by
a participating public employer on or after
August 29, 2003, and who has not established
membership in the Public Employees Retire-
ment System before August 29, 2003, is enti-
tled to receive only the benefits provided
under the Oregon Public Service Retirement
Plan for periods of service with participating
public employers on and after August 29,
2003, and has no right or claim to any bene-
fit under ORS chapter 238 except as specif-
ically provided by this chapter.

(3)(a) Any person who is an active mem-
ber of the Public Employees Retirement Sys-
tem on August 28, 2003, is entitled to receive
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the benefits provided by ORS chapter 238 for
all service performed before, on and after
August 29, 2003, unless the person has a
break in service on or after August 29, 2003.
If the person has a break in service on or
after August 29, 2003, the person is entitled
to receive the benefits provided by ORS
chapter 238 for all creditable service per-
formed before the break in service, and the
benefits provided under the Oregon Public
Service Retirement Plan for periods of ser-
vice with participating public employers after
the break in service.

(b) Except as provided in paragraphs (c),
(d) and (e) of this subsection, a person has a
break in service for the purposes of this
subsection if the person performs no service
with a participating public employer in a
qualifying position for a period of six con-
secutive months.

(c) If a person leaves employment with a
participating public employer for purposes
that would qualify the person for family
leave under ORS 659A.150 to 659A.186, the
person has a break in service for the pur-
poses of this subsection only if the person
performs no service with a participating
public employer in a qualifying position for
a period of 12 consecutive months after leav-
ing employment with the participating public
employer.

(d) If a person leaves employment with a
participating public employer for career de-
velopment purposes pursuant to written au-
thorization of the participating public
employer under a written policy of the em-
ployer that applies generally to the class of
employees to which the member belongs, the
person has a break in service for the pur-
poses of this subsection only if the person
performs no service with a participating
public employer in a qualifying position for
a period of 12 consecutive months after leav-
ing employment with the participating public
employer.

(e) A person does not have a break in
service for the purposes of this subsection by
reason of any period of time during which
the person leaves employment with a partic-
ipating public employer for the purpose of
serving as a member of the Legislative As-
sembly during a legislative session.

(4) A person establishes membership in
the system before August 29, 2003, for the
purposes of this section if:

(a) The person is a member of the system,
or a judge member of the system, on August
28, 2003; or

(b) The person performed any period of
service for a participating public employer
before August 29, 2003, that is credited to
the six-month period of employment required
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of an employee under ORS 238.015 before an
employee may become a member of the sys-
tem.

(5) Except as provided in this chapter,
ORS chapter 238 does not apply to the Ore-
gon Public Service Retirement Plan.

(6) The provisions of this section do not
apply to a person elected or appointed as a
judge as defined in ORS 238.500. [2003 c.733 §2I

Note: Section 2a, chapter 733, Oregon Laws 2003,
provides:

Sec. 2a. (1) Any person who is an inactive member
of the Public Employees Retirement System on the day
immediately preceding the effective date of this 2003 Act
is entitled to receive the benefits provided by ORS
chapter 238 for all service performed before the effective
date of this 2003 Act [August 29, 2003]. The person is
eligible only to receive the benefits provided under the
Oregon Public Service Retirement Plan for periods of
service with participating public employers on and after
the effective date of this 2003 Act, unless the person
returns to a qualifying position without a break in ser-
vice as described in section 2 (3) of this 2003 Act
[238A.025 (3)]. If the person returns to a qualifying po-
sition without a break in service as described in section
2 (3) of this 2003 Act, the person shall be treated in the
same manner as provided by section 2 (3) of this 2003
Act for persons who are active members of the system
on the day immediately preceding the effective date of
this 2003 Act. If the person has a break in service as
described in section 2 (3) of this 2003 Act, but returns
to a qualifying position before January 1, 2004, the
person is entitled to receive the benefits provided by
ORS chapter 238 for all creditable service performed
before January 1, 2004, and the benefits provided under
the Oregon Public Service Retirement Plan for periods
of service with participating public employers on and
after January 1, 2004.

(2) The provisions of this section do not apply to
a person elected or appointed as a judge as defined in
ORS 238.500. [2003 ¢.733 §2a]

238A.030 Information technology sys-
tem. Subject to such direction and oversight
as may be provided by the Legislative As-
sembly, the Public Employees Retirement
Board shall take all steps necessary to de-
velop and implement a dedicated information
technology system to manage the Oregon
Public Service Retirement Plan established
by ORS chapter 238A. The board shall ensure
that the essential record keeping components
of the information technology system are in
operation as soon as practicable. The board
shall ensure that the information technology
system is designed to support the current
and future business and technology needs of
the Public Employees Retirement System
arising out of the implementation of ORS
chapter 238A. [2003 c.733 §83]

Note: 238A.030 was enacted into law by the Legis-
lative Assembly but was not added to or made a part
of ORS chapter 238A or any series therein by legislative

action. See Preface to Oregon Revised Statutes for fur-
ther explanation.
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ADMINISTRATION

238A.050 Oregon Public Service Re-
tirement Plan part of Public Employees
Retirement System. (1) The Oregon Public
Service Retirement Plan is part of the Public
Employees Retirement System and is admin-
gtere(zid by the Public Employees Retirement
oard.

(2) ORS 238.445, 238.450, 238.455, 238.458,

238.460, 238.465, 238470, 238.600, 238.601,
238.605, 238.610, 238.615, 238.618, 238.630,
238.635, 238.640, 238.645, 238.655, 238.660,
238.661, 238.665, 238.675, 238.692, 238.694,
238.695, 238.696, 238.698, 238.700, 238.705,

238.710 and 238.715 apply to the Oregon
Public Service Retirement Plan.

(3) The Oregon Investment Council shall
invest the assets of the Oregon Public Ser-
vice Retirement Plan as a part of the Public
Employees Retirement Fund. Except as pro-
vided by subsection (4) of this section, the
investment of Oregon Public Service Retire-
ment Plan assets is subject to the provisions
of ORS 293.701 to 293.820. The Oregon In-
vestment Council may invest assets of the
individual account program and pension pro-
gram differently than the other assets of the
Public Employees Retirement System.

(4) Investment of the assets of the Ore-
gon Public Service Retirement Plan is not
subject to the limitations imposed by ORS
293.726 (6).

(5) The board may contract with a pri-
vate provider for the administration of the
individual account program. The board is not
subject to the provisions of ORS 279.005 to
279.111 in awarding a contract under the
provisions of this subsection. The board shall
establish procedures for inviting proposals
and awarding contracts under this subsec-
tion. [2003 c.733 §3]

Note: The amendments to 238A.050 by section 3a,
chapter 733, Oregon Laws 2003, become operative March
1, 2005. See section 3b, chapter 733, Oregon Laws 2003.
The text that is operative on and after March 1, 2005,
is set forth for the user’s convenience.

238A.050. (1) The Oregon Public Service Retirement
Plan is part of the Public Employees Retirement System
and is administered by the Public Employees Retirement
Board.

(2) ORS 238.445, 238.450, 238.455, 238.458, 238.460,
238.465, 238.470, 238.600, 238.601, 238.605, 238.610, 238.615,
238,618, 238.630, 238.635, 238.640, 238.645, 238.655, 238.660,
238.661, 238.665, 238.675, 238.692, 238.694, 238.695, 238.696,
238.698, 238.700, 238.705, 238.710 and 238.715 apply to the
Oregon Public Service Retirement Plan.

(3) The Oregon Investment Council shall invest the
assets of the Oregon Public Service Retirement Plan as
a part of the Public Employees Retirement Fund. Except
as provided by subsection (4) of this section, the in-
vestment of Oregon Public Service Retirement Plan as-
sets is subject to the provisions of ORS 293.701 to
293.820. The Oregon Investment Council may invest as-
sets of the individual account program and pension
program differently than the other assets of the Public
Employees Retirement System.
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(4) Investment of the assets of the Oregon Public
Service Retirement Plan is not subject to the limitations
imposed by ORS 293.726 (6).

(5) The board may contract with a private provider
for the administration of the individual account pro-
gram. The board is not subject to the provisions of ORS
chapter 279A or 279B in awarding a contract under the
provisions of this subsection. The board shall establish
procedures for inviting proposals and awarding con-
tracts under this subsection.

Note: Section 46, chapter 733, Oregon Laws 2003,
provides:

Sec. 46. As soon as practicable after the effective
date of this 2003 Act [August 29, 2003], the Public Em-
ployees Retirement Board shall submit the provisions
of sections 1 to 45 of this 2003 Act [ORS chapter 238A]
to the Internal Revenue Service and seek approval of
the pension program and individual account program
as tax-qualified governmental retirement plans and
trusts under the Internal Revenue Code. [2003 ¢.733 §46]

PARTICIPATION BY PUBLIC
EMPLOYERS

238A.070 Participation generally. (1)
All public employers participating in the
Public Employees Retirement System on Au-
gust 29, 2003:

(a) Shall continue to be participating
public employers for the purpose of the Ore-
gon Public Service Retirement Plan;

(b) Shall provide benefits under the pen-
sion program established wunder ORS
238A.100 to 238A.245 for eligible employees
Wh(i) are members of the pension program,;
an

(c) Shall participate in the individual ac-
count program.

(2) Any participating public employer
that provided retirement benefits under ORS
chapter 238 for some but not all of the em-
ployees of the participating public employer
on August 28, 2003, need not provide benefits
under the Oregon Public Service Retirement
Plan for any class of employees who were
not members of the system on August 28,
2003.

(3) Any public employer that is not a
participating public employer on August 28,
2003, may become a participating public em-
ployer under the pension program or the in-
dividual account program, or both. A public
employer may become a participating public
employer under this subsection only for the
purposes of service performed by eligible em-
ployees of the public employer on or after
the date the public employer elects to par-
ticipate in the program. [2003 c.733 §4]

PENSION PROGRAM
(Membership)

238A.100 Establishing membership
under pension program. (1) Except as pro-
vided by subsection (2) of this section, an el-
igible employee who is employed in a

Title 22

Page 7

qualifying position on or after August 29,
2003, by a public employer that is participat-
ing in the pension program and who will not
receive benefits under ORS chapter 238 for
service with the participating public em-
ployer pursuant to the provisions of ORS
238A.025 becomes a member of the pension
program on the first day of the month after
the employee completes six full calendar
months of employment. The six-month re-
quirement may not be interrupted by more
than 30 consecutive working days.

(2) A person who is elected or appointed
to an office with a fixed term other than as
a member of the Legislative Assembly, or
who is appointed by the Governor to an of-
fice as head of a department, may elect not
to become a member of the pension program
by giving the Public Employees Retirement
Board written notice not later than 30 days
after taking office. An election under this
subsection also operates as an election not
to become a member of the individual ac-
count program. An election under this sub-
section is irrevocable during the term of

office for which the election is made. [2003
¢.733 §5]

238A.110 Termination of membership.
Membership under the pension program ter-
minates when:

(1) A member dies;

(2) A member withdraws under ORS
238A.120; or

(3) A member forfeits retirement credit
under ORS 238A.145. [2003 ¢.733 §6]

(Vesting)

238A.115 Vesting. (1) A member of the
pension program becomes vested in the pen-
sion program on the earliest of the following
dates:

(a) The date on which the member com-
pletes at least 600 hours of service in each
of five calendar years. The five calendar
years need not be consecutive, but are sub-
ject to the provisions of subsection (2) of this
section.

(b) The date on which an active member
reaches the normal retirement age for the
member under ORS 238A.160.

(c) If the pension program is terminated,
the date on which termination becomes ef-
fective, but only to the extent the pension
program is then funded.

(2) If a member of the pension program
who is not vested in the pension program
performs fewer than 600 hours of service in
each of five consecutive calendar years,
hours of service performed before the first
calendar year of the period of five consec-
utive calendar years shall be disregarded for
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purposes of determining whether the member
is vested under subsection (1)(a) of this sec-
tion.

(3) Solely for purposes of determining
whether a member is vested under this sec-
tion, hours of service include creditable ser-
vice, as defined in ORS 238.005, performed by
the person before the person became an eli-
gible employee, as long as the membership
of the person under ORS chapter 238 has not
been terminated under the provisions of ORS
238.095 on the date the person becomes an
eligible employee. [2003 c.733 §7]

(Withdrawal)

238A.120 Withdrawal from pension
program by vested inactive member. (1)
A vested inactive member may withdraw
from the pension program if the actuarial
equivalent of the member’s benefit under the
pension program at the time of withdrawal
is $5,000 or less. Upon withdrawal, the Pub-
lic Employees Retirement Board shall pay
the withdrawing member the actuarial
equivalent of the member’s benefit in a lump
sum. For the purposes of this subsection, the
actuarial equivalent of the member’s benefit
does not include any value attributable to
adjustments to the benefit under ORS
238A.210.

(2) If a vested inactive member with-
draws from the pension program under sub-
section (1) of this section and is thereafter
reemployed by a participating public em-
ployer:

(a) The person may reestablish member-
ship in the pension program only for the
purpose of service performed after the person
is reemployed; and

(b) Any service performed before the
withdrawal may not be credited toward the
period of service required by ORS 238A.100
or 238A.115 or toward the accrual of retire-
ment credit under ORS 238A.140, 238A.150
or 238A.155. [2003 c.733 §8]

(Computation of Benefit)

238A.125 Amount of pension; rules. (1)
Upon retiring at normal retirement age, a
vested pension program member shall be paid
an annual pension for the life of the member
as follows:

(a) For service as a police officer or fire-
fighter, 1.8 percent of final average salary
multiplied by the number of years of retire-
ment credit attributable to service as a po-
lice officer or firefighter.

(b) For service as other than a police of-
ficer or firefighter, 1.5 percent of final aver-
age salary multiplied by the number of years
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of retirement credit attributable to service
as other than a police officer or firefighter.

(2) Notwithstanding any provision of ORS
238A.100 to 238A.245, the annual benefit
payable to a member under the pension pro-
gram and under any other tax-qualified de-
fined benefit plan maintained by the
participating public employer may not exceed
the applicable limitations set forth in 26
U.S.C. 415(b), as in effect on August 29, 2003.
The Public Employees Retirement Board
shall adopt rules for the administration of
this limitation, including adjustments in the
annual dollar limitation to reflect cost-of-
living adjustments authorized by the Internal
Revenue Service.

(3) The board shall make no actuarial
adjustment in a member’s pension calculated
under this section by reason of the member’s

retirement after normal retirement age. [2003
¢.733 §9]

238A.130 Final average salary. (1) For
purposes of the computation of pension pro-
gram benefits under ORS 238A.125, “final
average salary” means whichever of the fol-
lowing is greater:

(a) The average salary per calendar year
earned by an active member in the three
consecutive calendar years of membership
that produce the highest average salary, in-
cluding calendar years in which the member
was employed for less than a full calendar
year. If the number of consecutive calendar
years of active membership before the effec-
tive date of retirement of the member is
three or less, the final average salary for the
member is the average salary per calendar
year earned by the member in all of those
years, without regard to whether the member
was employed for full calendar years.

(b) One-third of the total salary earned
by an active member in the last 36 calendar
months of membership before the effective
date of retirement of the member.

(2) For purposes of calculating the final
average salary for a member during any pe-
riod in which the member worked in a qual-
ifying position that requires fewer than 2,000
hours of service in a calendar year, the sal-
ary of the member for that period is the sal-
ary that would have been paid if the member
had worked in the same position on a full-
time basis.

(3) For the purposes of calculating the
final average salary of a member under this
section, the salary of the member does not
include any amounts attributable to hours of
overtime that exceed the average number of
hours of overtime for the same class of em-
ployees as established by rule of the Public
Employees Retirement Board. [2003 ¢.733 §10]
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(Retirement Credit)

238A.140 Accrual of retirement credit;
rules. (1) A pension program member shall
accrue no retirement credit for any calendar
year in which the member has fewer than
600 hours of service. A member may not ac-
crue more than one full year of retirement
credit in any calendar year.

(2) When an eligible employee becomes a
member under ORS 238A.100, the board shall
credit the eligible employee with retirement
credit for the period of employment required
of the employee under ORS 238A.100.

(3) Except as provided in subsection (5)
of this section, a pension program member
shall accrue one full year of retirement
credit for each calendar year in which the
member has 2,000 hours of service or more.

(4) Except as provided in subsection (5)
of this section, a pension program member
shall accrue a prorated year of retirement
credit for each calendar year in which the
member has 600 hours of service or more but
fewer than 2,000 hours of service. The pro-
rated retirement credit shall be calculated by
dividing the number of hours of service by
2,000.

(5) If an active member of the pension
program works as a school employee for one
or more participating public employers dur-
ing a calendar year, and the number of hours
of service required for a full-time school em-
ployee employed by the participating public
employer or employers is less than 2,000, the
member accrues retirement credit for the
calendar year as follows:

(a) The member accrues one full year of
retirement credit for the calendar year if the
member’s hours of service as a school em-
ployee are equal to or greater than the num-
ber of hours of service required of a full-time
school employee employed in the same posi-
tion or a comparable position by the partic-
ipating public employer or employers during
the calendar year.

(b) The member accrues a prorated year
of retirement credit for each calendar year
in which the member has at least 600 hours
of service but less than the number of hours
of service required of a full-time school em-
ployee employed in the same position or a
comparable position by the participating
public employer or employers during the cal-
endar year. The prorated retirement credit
shall be calculated by dividing the number
of the member’s hours of service as a school
employee by the number of hours of service
required of a full-time school employee in the
same position or a comparable position.

(c) The Public Employees Retirement
Board shall adopt rules governing the ac-
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crual of retirement credit on a prorated basis
by an active member who works in both a
school employee position and another quali-
fying position during the same calendar year,
or who works as a school employee for more
than one participating public employer dur-
ing the same calendar year.

(6) For purposes of this section, “school
employee” means:

(a) A person who is employed by a com-
mon school district, a union high school dis-
trict or an education service district;

(b) An employee of the State Board of
Higher Education engaged in teaching or
other school activity at an institution of
higher education;

(c) An employee of the Department of
Human Services, the Oregon Youth Author-
ity, the Department of Corrections or the
State Board of Education who is engaged in
teaching or other school activity at an insti-
tution supervised by the authority, board or
department; and

(d) An employee of a community college
district who is engaged in teaching or other
school activity. [2003 c.733 §11]

Note: Section 11la, chapter 733, Oregon Laws 2003,
provides:

Sec. 11la. Notwithstanding section 11 (2) of this
2003 Act [238A.140 (2)], if an eligible employee is em-
ployed by a participating public employer in a qualify-
ing position on or after the effective date of this 2003
Act [August 29, 2003] and before January 1, 2004, and
will not receive benefits under ORS chapter 238 for
service with the participating public employer pursuant
to the provisions of section 2 of this 2003 Act [238A.025],
the Public Employees Retirement Board shall not credit
the eligible employee with retirement credit for any pe-
riod of employment required of the employee under
section 5 of this 2003 Act [238A.100] that is performed
before January 1, 2004. [2003 ¢.733 §11a]

238A.145 Loss of retirement credit. (1)
A pension program member who is not
vested forfeits all retirement credit if the
member performs fewer than 600 hours of
service in each of five consecutive calendar
years. A forfeiture under this section takes
effect at the end of the fifth calendar year.

(2) If a pension program member forfeits
retirement credit under this section and is
subsequently reemployed by a participating
public employer:

(a) The person may acquire retirement
credit under the pension program only for
the purpose of service performed after the
person is reemployed; and

(b) Any service performed before the
forfeiture may not be credited toward the
period of service required by ORS 238A.100
or 238A.115, or toward the accrual of retire-
ment credit under ORS 238A.140, 238A.150
or 238A.155. [2003 c.733 §12]
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238A.150 Retirement credit for service
in uniformed services; rules. (1) Notwith-
standing any other provision of ORS
238A.100 to 238A.245, an eligible employee
who leaves a qualifying position for the pur-
pose of performing service in the uniformed
services, and who subsequently returns to
employment with a participating public em-
ployer with reemployment rights under fed-
eral law, is entitled to accrue retirement
credit, credit toward the probationary period
required by ORS 238A.100 and credit toward
the vesting requirements of ORS 238A.115
under rules adopted by the Public Employees
Retirement Board pursuant to subsection (2)
of this section.

(2) The board shall adopt rules establish-
ing benefits and service credit for any period
of service in the uniformed services by an
employee described in subsection (1) of this
section. For the purpose of adopting rules
under this subsection, the board shall con-
sider and take into account all federal law
relating to benefits and service credit for any
period of service in the uniformed services,
including 26 U.S.C. 414(u), as in effect on
August 29, 2003. Benefits and service credit
under rules adopted by the board pursuant to
this subsection may not exceed benefits and
service credit required under federal law for

periods of service in the uniformed services.
[2003 ¢.733 §13]

238A.155 Retirement credit for periods
of disability. (1) Notwithstanding any other
provision of ORS 238A.100 to 238A.245, an
active member of the pension program de-
scribed in subsection (2) of this section who
becomes disabled shall accrue retirement
credit and hours of service credit for vesting
purposes for the period during which the
member is disabled.

(2) The provisions of this section apply
only to:

(a) A member who has accrued 10 years
or more of retirement credit before the
member becomes disabled; or

(b) A member who becomes disabled by
reason of injury or disease sustained while
in the actual performance of duty.

(3) Retirement credit accrues under this
section only for as long as the member re-
mains disabled or until the member reaches
the normal retirement age wunder ORS
238A.160.

(4) If a disabled member does not return
to employment with a participating public
employer after the period of disability, the
member shall receive a pension under ORS
238A.180, 238A.185 or 238A.190 upon retire-
ment based on an adjusted salary. The ad-
justed salary shall be the salary paid to the
disabled member on the date the member left
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active employment with the participating
public employer by reason of disability, ad-
justed for each year after the member left
employment and before the member’s effec-
tive date of retirement to reflect cost-of-
living changes, based on the Portland-Salem,
OR-WA, Consumer Price Index for All Urban
Consumers for All Items, as published by the
Bureau of Labor Statistics of the United
States Department of Labor. Adjustments
under this subsection may not exceed a two
percent increase or decrease for any year.
An adjustment shall be made under this sub-
section only for calendar years in which the
member is disabled for at least six months
during the year.

(5) A pension program member is consid-
ered to be disabled for the purpose of this
section if the member is found, after being
examined by one or more physicians selected
by the Public Employees Retirement Board,
to be mentally or physically incapacitated for
an extended duration and unable to perform
any work for which qualified, by reason of
injury or disease that was not intentionally
self-inflicted. [2003 ¢.733 §14]

(Retirement)

238A.160 Normal retirement age;
normal retirement date. (1) Except as pro-
vided in subsection (2) of this section, normal
retirement age for a member of the pension
program is the earlier of:

(a) 65 years of age; or

(b) 58 years of age if the member has 30
years or more of retirement credit.

(2) Normal retirement age for a member
of the pension program who retires from
service as a police officer or firefighter, and
who has held a position as a police officer
or firefighter continuously for a period of not
less than five years immediately preceding
tlfle effective date of retirement, is the earlier
of:

(a) 60 years of age; or

(b) 53 years of age if the member has 25
years or more of retirement credit.

(3) The normal retirement date of a
member is the first day of the month begin-
ning on or after the date the member reaches
normal retirement age. [2003 c.733 §15]

238A.165 Earliest retirement age; ear-
liest retirement date. (1) Except as pro-
vided in subsection (2) of this section,
earliest retirement age for a member of the
pension program is 55 years of age.

(2) Earliest retirement age for a member
of the pension program who retires from
service as a police officer or firefighter is 50
years of age if the member has held a posi-
tion as a police officer or firefighter contin-
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uously for a period of not less than five years
immediately before the effective date of re-
tirement. Earliest retirement date for a
member described in this subsection is not
later than the date the member reaches 55
years of age.

(3) A member of the pension program
who has reached earliest retirement age may
retire on an early retirement date that is the
first day of any month on or after the mem-

ber has reached the earliest retirement age.
[2003 ¢.733 §16]

238A.170 Latest retirement date; re-
quired minimum distributions; rules. (1)
An active member of the pension program
who is 70-1/2 years of age or older must re-
tire not later than April 1 of the calendar
year following the calendar year in which
the member terminates employment with all
participating public employers. An inactive
member of the pension program must retire
not later than April 1 of the calendar year
following the calendar year in which the
member attains 70-1/2 years of age.

(2) Notwithstanding any other provision
of ORS 238A.100 to 238A.245, the entire in-
terest of a member of the pension program
must be distributed over a time period com-
mencing no later than the required beginning
date set forth in subsection (1) of this sec-
tion, and must be distributed in a manner
that satisfies all other minimum distribution
requirements of 26 U.S.C. 401(a)(9) and regu-
lations implementing that section, as in ef-
fect on August 29, 2003. The Public
Employees Retirement Board shall adopt
rules implementing those minimum distrib-
ution requirements. [2003 c.733 §17]

(Pension)

238A.180 Normal retirement benefit.
Upon retiring on normal retirement date or
thereafter, a member of the pension program
who is vested shall be paid an annual pen-
sion for the life of the member, calculated as
provided in ORS 238A.125. The annual pen-
sion provided for under this section shall be
paid in equal monthly installments, payable
as of the first day of each calendar month,
beginning on the later of the member’s
normal retirement date or the member’s ef-
fective date of retirement and ending on the
first day of the month in which the member
dies. [2003 c.733 §18]

238A.185 Early retirement. A member
of the pension program who is vested may
retire with a reduced pension that is the
actuarial equivalent of the pension provided
for in ORS 238A.180 at any time on or after
the member’s earliest retirement date as de-
scribed in ORS 238A.165. [2003 c.733 §19]

Title 22

Page 11

238A.190 Survivorship benefits. (1) Be-
fore the effective date of retirement of a
member of the pension program, the member
may elect to convert the pension calculated
under ORS 238A.180 or 238A.185 into the
actuarial equivalent pension as follows:

(a) A pension payable monthly during the
member’s life and, after the death of the
member, continuing at the same monthly
amount for the life of a beneficiary named
by the member in a written designation filed
with the Public Employees Retirement Board
at the time of election.

(b) A pension payable monthly during the
member’s life and, after the death of the
member, continuing at one-half of the
monthly amount paid to the member for the
life of a beneficiary named by the member in
a written designation filed with the board at
the time of election.

(2) If a member of the pension program
is married on the effective date of retire-
ment, or there exists any other person on the
effective date of retirement who is constitu-
tionally required to be treated in the same
manner as a spouse for the purpose of re-
tirement benefits, the pension payable to the
member shall be as provided in subsection
(1)(b) of this section with the spouse or other
person as beneficiary, unless:

(a) The member has selected the pension
provided for in subsection (1)(a) of this sec-
tion with the spouse or other person as ben-
eficiary; or

(b) The member submits to the board a
document signed by the spouse or other per-
son, acknowledged by a notary public, con-
senting to a different option or a different
beneficiary.

(3) Subsection (2) of this section does not
apply to a pension benefit that is paid in a
lump sum under ORS 238A.195. [2003 c.733 §20]

238A.195 Cash out of small benefits. If
the monthly pension benefit payable to a
member of the pension program under ORS
238A.180 is less than $200, or the monthly
death benefit payable to the beneficiary of a
deceased member under ORS 238A.230 is less
than $200, the Public Employees Retirement
Board shall convert the benefit into a lump
sum that represents the actuarial equivalent
of the present value of the pension or death
benefit and pay that amount to the member
or the deceased member’s beneficiary in lieu
of a pension or death benefit under ORS
238A.100 to 238A.245. [2003 c.733 §21]

238A.200 Actuarial equivalency factor
tables. (1) Once every two calendar years,
the Public Employees Retirement Board shall
adopt actuarial equivalency factor tables for
the purpose of computing the payments to be
made to members of the pension program and
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their beneficiaries and alternate payees un-
der ORS 238.465. The tables may be adopted
in conjunction with the biennial evaluation
of the Public Employees Retirement System
required by ORS 238.605. Tables adopted un-
der this section must use the best actuarial
information on mortality available at the
time the board adopts the tables, as provided
by the actuary engaged by the board.
Actuarial equivalency factor tables adopted
under this section become effective on Janu-
ary 1 of the calendar year following adoption
of the tables by the board. All computations
of payments must use the actuarial equiv-
alency factor tables that are in effect on:

(a) The effective date of retirement for
any member or alternate payee;

(b) The date that the first payment is due
for any person receiving a death benefit un-
der ORS 238A.230; or

(c) The date that the first payment is due
after any recalculation of payments that is
not attributable to error, including but not
%ir)nited to recalculations under ORS 238.465
2).

(2) The board may not defer or delay im-
plementation of the actuarial equivalency

factor tables adopted under this section. [2003
c.733 §22]

(Cost-of-Living Adjustment)

238A.210 Cost-of-living adjustment. (1)
As soon as practicable after January 1 each
year, the Public Employees Retirement Board
shall determine the percentage increase or
decrease in the cost of living for the previous
calendar year, based on the Portland-Salem,
OR-WA, Consumer Price Index for All Urban
Consumers for All Items, as published by the
Bureau of Labor Statistics of the United
States Department of Labor. Before July 1
each year, the board shall adjust every pen-
sion payable under ORS 238A.180, 238A.185
and 238A.190, every disability benefit under
ORS 238A.235 and every death benefit pay-
able under ORS 238A.230 by multiplying the
monthly payment by the percentage figure
determined by the board. If a person has
been receiving a pension or benefit for less
than 12 months on July 1 of a calendar year,
the board shall make a pro rata reduction of
the adjustment based on the number of
months that the pension or benefit was re-
ceived before July 1 of the year. The adjust-
ment shall be made for the payments payable
on August 1 and thereafter.

(2) An increase or decrease in the benefit
payments under this section may not exceed
two percent in any year. A pension or death
benefit may not be adjusted to an amount
that is less than the amount that would have
been payable if no cost-of-living adjustment
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had been made since the pension or death
benefit first became payable. [2003 c.733 §23]

(Employer Contributions)

238A.220 Employer contributions. (1)
A participating public employer shall con-
tribute to the pension program at intervals
designated by the Public Employees Retire-
ment Board all amounts determined by the
board to be actuarially necessary to ade-
quately fund the pension program benefits to
be provided under ORS 238A.100 to 238A.245,
other than the disability benefit provided
under ORS 238A.235, and the reasonable
costs of administering the pension program
and the trust in which assets of the program
are held. From time to time, the board shall
determine the liabilities attributable to the
pension program, other than the disability
benefit provided by ORS 238A.235, and shall
set the amount of contributions to be made
by participating public employers, and by
other public employers who are required to
make contributions on behalf of members, to
ensure that those liabilities will be funded
no more than 40 years after the date on
which the determination is made. All partic-
ipating public employers shall be considered
to be a single employer for the purposes of
the contributions required under this section.

(2) For the purpose of the actuarial com-
putation required under subsection (1) of this
section, the board shall separately establish
the liability of participating public employers
for police officers and firefighters, and shall
require that public employers that employ
police officers and firefighters make contrib-
utions for those employees based on the li-

ability established under this section. [2003
c.733 §24]

(Death Benefit)

238A.230 Death benefit; rules. (1) If a
member of the pension program who is
vested dies before the member’'s effective
date of retirement, the Public Employees Re-
tirement Board shall pay the death benefit
provided for in this section to the spouse of
the member or to any other person who is
constitutionally required to be treated in the
same manner as a spouse for the purpose of
retirement benefits.

(2)(a) The death benefit to be paid under
this section shall be for the life of the spouse
or other person who is constitutionally re-
quired to be treated in the same manner as
a spouse, and shall be the actuarial equiv-
alent of 50 percent of the pension that would
otherwise have been paid to the deceased
member.

(b) For the purpose of paragraph (a) of
this subsection, the amount of the pension

(2003 Edition)



OREGON PUBLIC SERVICE RETIREMENT PLAN

238A.240

that would otherwise have been paid to the
deceased member shall be calculated:

(A) As of the date of death if the member
dies after the earliest retirement date for the
member under ORS 238A.165; or

(B) As if the member became an inactive
member on the date of death and thereafter
retired at the earliest retirement date if the
member dies before the earliest retirement
date for the member under ORS 238A.165.

(3) The board may commence payment of
the death benefit provided by this section:

(a) As of the date of death if the member
dies after the earliest retirement date for the
member under ORS 238A.165;

(b) As of the date the member would
have attained 55 years of age if the member
is not a police officer or firefighter at the
time of death and the member dies before the
earliest retirement date for the member un-

der ORS 238A.165; or

(¢) As of the date the member would have
attained 50 years of age if the member is a
police officer or firefighter at the time of
death and the member dies before the earli-
est retirement date for the member under

ORS 238A.165.

(4)(a) Except as provided in paragraph (b)
of this subsection, a spouse or other person
who is constitutionally required to be treated
in the same manner as a spouse must begin
receiving the death benefit provided for in
this section before December 31 of the cal-
endar year after the calendar year in which
the member died.

(b) A surviving spouse or other person
may elect to delay payment of the death
benefit, but payment must commence no
later than December 31 of the calendar year
in which the member would have reached
age 70-1/2 years.

(5) Notwithstanding any other provision
of ORS 238A.100 to 238A.245, distributions
of death benefits under the pension program
must comply with the minimum distribution
requirements of 26 U.S.C. 401(a)(9) and the
regulations implementing that section, as in
effect on August 29, 2003. The board shall
adopt rules implementing those minimum
distribution requirements. [2003 c.733 §25]

(Disability Benefit)

238A.235 Disability benefit. (1) Subject
to subsection (3) of this section, an active
member of the pension program described in
subsection (2) of this section who becomes
disabled shall receive a disability benefit in
the amount of 45 percent of the salary of the
member determined as of the last full month
of employment before the disability com-
mences.
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(2) The provisions of this section apply
only to:

(a) A member who has accrued 10 years
or more of retirement credit before the
member becomes disabled; or

(b) A member who becomes disabled by
reason of injury or disease sustained while
in the actual performance of duty.

(3)(a) Except as provided by paragraph (b)
of this subsection, the sum of the monthly
amount of the disability benefit under this
section and of any monthly payment by rea-
son of temporary total disability or perma-
nent total disability under the provisions of
ORS chapter 656 may not exceed 75 percent
of the member’s monthly salary, determined
as of the date the member becomes disabled.
The Public Employees Retirement Board
shall reduce any disability benefit payable
under this section in the amount determined
to be necessary by the board to meet the
limitation imposed by this subsection.

(b) This subsection does not affect cost-
of-living adjustments under ORS 238A.210,
and increases in the monthly amount of the
disability benefit under this section due to
those cost-of-living adjustments may not be
considered by the Public Employees Retire-
ment Board in determining whether the lim-
itation imposed by this subsection has been
exceeded.

(4) A disability retirement pension under
this section shall be paid until:

(a) The member is no longer disabled; or

(b) The member attains normal retire-
ment age under ORS 238A.160.

(5) A member is considered to be disabled
for the purpose of this section if the member
is found, after being examined by one or
more physicians selected by the board, to be
mentally or physically incapacitated for an
extended duration and unable to perform any
work for which qualified, by reason of injury
or disease that was not intentionally self-
inflicted. [2003 c.733 §25al

238A.240 Funding of disability benefit.
(1) A participating public employer shall
contribute to the pension program, at inter-
vals designated by the Public Employees Re-
tirement Board, all amounts determined by
the board to be actuarially necessary to ade-
quately fund the disability benefits to be
provided under ORS 238A.235 and the rea-
sonable costs of administering the provision
of those benefits. The board shall periodically
determine the liabilities attributable to the
disability benefits and shall set the amount
of contributions to be made by participating
public employers, and by other public em-
ployers who are required to make contrib-
utions on behalf of members, to ensure that
those liabilities will be funded no more than
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40 years after the date on which the deter-
mination is made. All participating public
employers shall be considered to be a single
employer for the purposes of the contrib-
utions required under this section.

(2) For the purpose of the actuarial com-
putation required under subsection (1) of this
section, the board shall separately establish
the liability of participating public employers
for police officers and firefighters, and shall
require that public employers that employ
police officers and firefighters make contrib-
utions for those employees based on the li-

ability established under this section. [2003
¢.733 §25b]

(Reemployment of Retired Members)

238A.245 Reemployment after com-
mencement of pension benefits. (1) Except
as provided in subsection (3) of this section,
the Public Employees Retirement Board shall
cease making pension payments to a retired
member of the pension program who is re-
employed by a participating public employer
in a qualifying position. A retired member of
the pension program who is employed in a
qualifying position becomes an active mem-
ber of the pension program without serving
the probationary period provided for in ORS
238A.100.

(2) If a retired member of the pension
program is reemployed under the provisions
of this section, any option chosen by the
member under ORS 238A.190 is canceled, and
upon retiring thereafter the member may
elect any option provided for in ORS
238A.180 and 238A.190. The board shall re-
calculate the pension of the member upon
subsequent retirement.

(3) A retired member of the pension pro-
gram who becomes a member of the Legisla-
tive Assembly shall continue to receive the
pension elected by the member. A retired
member of the pension program who becomes
a member of the Legislative Assembly may
not elect under ORS 237.650 to become an
active member of the Oregon Public Service
Retirement Plan or a legislator member of

the state deferred compensation plan. [2003
¢.733 §26]

INDIVIDUAL ACCOUNT PROGRAM
(Membership)

238A.300 Establishing membership
under individual account program. Except
as provided in ORS 238A.100 (2), an eligible
employee who is employed in a qualifying
position on or after August 29, 2003, by a
public employer that is participating in the
individual account program and who will not
receive benefits under ORS chapter 238 for
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service with the participating public em-
ployer pursuant to the provisions of ORS
238A.025 becomes a member of the individual
account program on the first day of the
month after the employee completes six full
calendar months of employment. The six-
month probationary period may not be inter-
rupted by more than 30 consecutive working
days. [2003 c.733 §29]

238A.305 Persons establishing mem-
bership in system before August 29, 2003.
(1) Except as provided in subsection (2) of
this section, all members of the Public Em-
ployees Retirement System who established
membership in the Public Employees Retire-
ment System before August 29, 2003, as de-
scribed in ORS 238A.025 become members of
the individual account program on January
1, 2004.

(2) A member of the Public Employees
Retirement System may not be a member of
the individual account program during any
period of time during which the member is
required to make contributions to the system
under ORS 238.200. [2003 ¢.733 §33]

238A.310 Termination of membership.
Membership under the individual account
program terminates when:

(1) A member dies; or

(2) An inactive member receives a dis-
tribution of the vested accounts of the mem-
ber under ORS 238A.375. [2003 c.733 §30]

(Vesting)

238A.320 Vesting. (1) A member of the
individual account program becomes vested
in the employee account established for the
member under ORS 238A.350 (2) on the date
the employee account is established.

(2) A member who makes rollover con-
tributions becomes vested in the rollover ac-
count established for the member under ORS
238A.350 (4) on the date the rollover account
is established.

(3) If an employer makes employer con-
tributions for a member under ORS 238A.340,
the member becomes vested in the employer
account established under ORS 238A.350 (3)
on the earliest of the following dates:

(a) The date on which the member com-
pletes at least 600 hours of service in each
of five calendar years;

(b) The date on which an active member
reaches the normal retirement age for the
member under ORS 238A.160;

(¢) If the individual account program is
terminated, the date on which termination
becomes effective, but only to the extent the
account is then funded;
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(d) The date on which an active member
becomes disabled, as described in ORS
238A.155 (4); or

(e) The date on which an active member
dies.

(4) If a member of the individual account
program who is not vested in the employer
account performs fewer than 600 hours of
service in each of five consecutive calendar
years, hours of service performed before the
first calendar year of the period of five con-
secutive calendar years shall be disregarded
for purposes of determining whether the
member is vested under subsection (3)(a) of
this section.

(5) Solely for purposes of determining
whether a member is vested under subsection
(3)(a) of this section, hours of service include
creditable service, as defined in ORS 238.005,
performed by the person before the person
became an eligible employee, as long as the
membership of the person under ORS chapter
238 has not been terminated under the pro-
visions of ORS 238.095 on the date the per-

son becomes an eligible employee. [2003 c.733
§31]

(Employee Contributions)

238A.330 Employee contributions. (1)
A member of the individual account program
must make employee contributions to the in-
dividual account program of six percent of
the member’s salary.

(2) Employee contributions made by a
member of the individual account program
under this section shall be credited by the
board to the employee account established

for the member under ORS 238A.350 (2). [2003
¢.733 §32]

238A.335 Employer payment of em-
ployee contribution. (1) A participating
public employer may agree, by a written em-
ployment policy or by a collective bargaining
agreement, to pay the employee contribution
required under ORS 238A.330. The policy or
agreement need not include all members of
the individual account program employed by
the employer.

(2) An agreement under this section to
pay the required employee contribution may
provide that:

(a) Employee compensation be reduced to
generate the funds needed to make the em-
ployee contributions; or

(b) Additional amounts be paid by the
employer for the purpose of making the em-
ployee contributions, and employee compen-
sation not be reduced for the purpose of
generating the funds needed to make the
employee contributions.

Title 22

Page 15

(3) A participating public employer must
give written notice to the Public Employees
Retirement Board at the time that a written
employment policy or collective bargaining
agreement described in subsection (1) of this
section is adopted or changed. The notice
must specifically indicate whether the agree-
ment is as described in subsection (2)(a) or
(b) of this section. Any change in the manner
in which employee contributions are to be
paid applies only to employee contributions
made on and after the date the notice is re-
ceived by the board. [2003 c.733 §34]

Note: Section 35, chapter 733, Oregon Laws 2003,
provides:

Sec. 35. A participating public employer that is
paying employee contributions on behalf of employees
of the public employer under the provisions of ORS
238.205 on the day immediately preceding the effective
date of this 2003 Act, whether by reason of having
agreed to “pick-up” or by reason of having agreed to
assume or pay those contributions:

(1) Must make the employee contributions required
by section 32 of this 2003 Act [238A.330] until December
31, 2005; and

(2) Must continue to make the employee contrib-
utions required by section 32 of this 2003 Act after De-
cember 31, 2005, until such time as the public employer
gives notice of an adoption or change as provided in
section 34 (3) of this 2003 Act [238A.335 (3)]. [2003 ¢.733
§35]

Note: August 29, 2003, is the effective date of
chapter 733, Oregon Laws 2003.

(Employer Contributions)

238A.340 Employer contributions. (1)
A participating public employer may agree,
by a written employment policy or agree-
ment, to make employer contributions for
members of the individual account program
employed by the employer. The percentage
of salary paid as employer contributions may
not be less than one percent of salary or
more than six percent of salary, and must be
a whole number. A participating public em-
ployer may make an agreement under this
section for specific groups of employees em-
ployed by the public employer.

(2) If a participating public employer
makes employer contributions under this
section and the member for which the con-
tributions are made fails to vest in the em-
ployer account under the provisions of ORS
238A.320, the Public Employees Retirement
Board shall apply the contributions in the
employer account against other obligations
of the employer under the Oregon Public
Service Retirement Plan. [2003 ¢.733 §36]

(Individual Accounts)

238A.350 Individual accounts estab-
lished. (1) Upon any contributions being
made to the individual account program by
or on behalf of a member of the program, the
Public Employees Retirement Board shall

(2003 Edition)



238A.360

PUBLIC OFFICERS AND EMPLOYEES

create the account or accounts described in
this section. Each account shall be adjusted
at least annually in accordance with rules
adopted by the board to reflect any net
earnings or losses on those contributions and
to pay the reasonable administrative costs of
maintaining the program to the extent the
earnings on the assets of the program are
insufficient to pay those costs. The adjust-
ments described in this subsection shall con-
tinue until the account is distributed to the
member or forfeited.

(2) The board shall establish an employee
account, which shall consist of the employee
contributions made by or on behalf of the
member as adjusted under subsection (1) of
this section.

(3) If the public employer agrees to make
employer contributions under ORS 238A.340,
the board shall establish an employer ac-
count, which shall consist of the employer
contributions made on behalf of the member
as adjusted under subsection (1) of this sec-
tion.

(4) If the board accepts rollover contrib-
utions on behalf of the member, the board
shall establish a rollover account, which
shall consist of the rollover contributions
made by the member as adjusted under sub-
section (1) of this section. Contributions and
the earnings attributable to the contributions
must be accounted for separately.

(5) The board shall provide an annual
statement to each active and inactive mem-
ber of the program that reflects the amount
credited to the accounts established under
this section. The statement shall reflect
whether the member is vested in the em-
ployer account under the provisions of ORS
238A.320. [2003 ¢.733 §37]

(Rollover Contributions)

238A.360 Rollover contributions; rules.
(1) The Public Employees Retirement Board
may accept rollover contributions from a
member of the individual account program
or from an eligible retirement plan from
which the member is entitled to an eligible
rollover distribution. The board may accept
rollover contributions under this section only
if the amounts contributed qualify as eligible
rollover distributions under the federal in-
come tax laws governing tax-qualified retire-
ment plans and, if the rollover contribution
is made by the member, the contribution is
paid to the individual account program
within the time limits established by the
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federal income tax laws governing tax-
qualified retirement plans.

(2) The board shall adopt rules and es-
tablish procedures for determining whether
to accept a rollover contribution under this
section and shall require such documentation
as may be necessary to ensure that the re-
ceipt of a rollover contribution does not
jeopardize the status of the individual ac-
count program as a tax-qualified govern-
mental plan. [2003 ¢.733 §38]

(Limitation on Contributions)

238A.370 Limitation on contributions;
rules. Notwithstanding any other provision
of ORS 238A.300 to 238A.415, the annual ad-
dition to the employee and employer ac-
counts of a member of the individual account
program for a calendar year, together with
the annual additions to the accounts of the
member under any other defined contribution
plan maintained by the participating public
employer for a calendar year, may not exceed
the lesser of $40,000, or 100 percent of the
member’s compensation for that calendar
year. For purposes of this section, “annual
addition” has the meaning given that term in
26 U.S.C. 415(c)(2), as in effect on August 29,
2003, and “compensation” has the meaning
given the term “participant’s compensation”
in 26 U.S.C. 415(c)(3), as in effect on August
29, 2003. The Public Employees Retirement
Board shall adopt rules for the administra-
tion of this limitation, including adjustments
in the annual dollar limitation to reflect
cost-of-living adjustments authorized by the
Internal Revenue Service. [2003 c.733 §39]

(Withdrawal by Inactive Member)

238A.375 Distribution of accounts to
inactive member. (1) An inactive member
of the individual account program may elect
at any time to receive a distribution of the
amounts in the member’s employee account,
rollover account and employer account to the
extent the member is vested in those ac-
counts under ORS 238A.320.

(2) If an inactive member of the individ-
ual account program who is not vested in the
employer account receives a distribution un-
der subsection (1) of this section, the em-
ployer account of the member is permanently
forfeited as of the date of the distribution.

(3) If an inactive member receives a dis-
tribution under subsection (1) of this section
and is subsequently reemployed by a partic-
ipating public employer, any service per-
formed before the date the member became
an inactive member may not be used toward
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the period of service required for vesting in

the employer account under ORS 238A.320.
[2003 ¢.733 §40]

(Defined Contribution Benefit)

238A.400 Payment of accounts at re-
tirement; rules. (1) Upon retirement on or
after the earliest retirement date, as de-
scribed in ORS 238A.165, a member of the
individual account program shall receive in
a lump sum the amounts in the member’s
employee account, rollover account and em-
ployer account to the extent the member is
vested in those accounts under ORS
238A.320.

(2) In lieu of a lump sum payment under
subsection (1) of this section, a member of
the individual account program may elect to
receive the amounts in the member’s em-
ployee account and employer account, to the
extent the member is vested in those ac-
counts under ORS 238A.320, in substantially
equal installments paid over a period of 5, 10,
15 or 20 years. Installments may be made on
a monthly, quarterly or annual basis. In no
event may the period selected by the member
exceed the time allowed by the minimum
distribution requirements described in sub-
section (4) of this section. The Public Em-
ployees Retirement Board shall by rule
establish the manner in which installments
will be adjusted to reflect investment gains
and losses on the unpaid balance during the
payout period elected by the member under
this subsection.

(3) A member of the individual account
program electing to receive installments un-
der subsection (2) of this section must desig-
nate a beneficiary or beneficiaries. In the
event the member dies before all amounts in
the employee and vested employer accounts
are paid, all remaining installment payments
shall be made to the beneficiary or benefici-
aries designated by the member. A benefici-
ary may elect to receive a lump sum
distribution of the remaining amounts.

(4) Notwithstanding any other provision
of ORS 238A.300 to 238A.415, the entire in-
terest of a member of the individual account
program must be distributed over a time pe-
riod commencing no later than the latest re-
tirement date set forth in ORS 238A.170, and
must be distributed in a manner that satis-
fies all other minimum distribution require-
ments of 26 U.S.C. 401(a)(9) and regulations
implementing that section, as in effect on
August 29, 2003. The board shall adopt rules
implementing those minimum distribution
requirements. [2003 c.733 §41]

238A.410 Death benefits; rules. (1) If a
member of the individual account program
dies before retirement, the amounts in the
member’s employee account, rollover account
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and employer account, to the extent the
member is vested in those accounts under
ORS 238A.320, shall be paid in a lump sum
to the beneficiary or beneficiaries designated
by the member for the purposes of this sec-
tion.

(2) If a member of the individual account
program is married at the time of death, or
there exists at the time of death any other
person who is constitutionally required to be
treated in the same manner as a spouse for
the purpose of retirement benefits, the
spouse or other person shall be the benefici-
ary for purposes of the death benefit payable
under this section unless the spouse or other
person consents to the designation of a dif-
ferent beneficiary or beneficiaries before the
designation has been made and the consent
has not been revoked by the spouse or other
person as of the time of the member’s death.
Consent and revocation of consent must be
in writing, acknowledged by a notary public,
and submitted to the Public Employees Re-
tirement Board in accordance with rules
adopted by the board. If the member’s spouse
is designated as the member’s beneficiary
and the marriage of the member and spouse
is subsequently dissolved, the former spouse
shall be treated as predeceasing the member
for purposes of this section, unless the mem-
ber expressly designates the former spouse
as beneficiary after the effective date of the
dissolution or the former spouse is required
to be designated as a beneficiary under the
provisions of ORS 238.465.

(3) For purposes of this section and ORS
238A.400 (3), if a member fails to designate
a beneficiary, or if the person or persons
designated do not survive the member, the
death benefit provided for in this section
shall be paid to the following person or per-
sons, in the following order of priority:

(a) The member’s surviving spouse or
other person who is constitutionally required
to be treated in the same manner as a
spouse;

(b) The member’s surviving children, in
equal shares; or

(¢) The member’s estate.

(4) The entire amount of a deceased
member’s vested accounts must be distrib-
uted by December 31 of the fifth calendar
year after the year in which the member
died. Notwithstanding any other provision of
this chapter, distributions of death benefits
under the individual account program must
comply with the minimum distribution re-
quirements of 26 U.S.C. 401(a)9) and the
regulations implementing that section, as in
effect on August 29, 2003. The Public Em-
ployees Retirement Board shall adopt rules
implementing those minimum distribution
requirements. [2003 c.733 §42]
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238A.415 Credit for service in uni-
formed services; rules. (1) Notwithstanding
any other provision of ORS 238A.300 to
238A.415, an eligible employee who leaves a
qualifying position for the purpose of per-
forming service in the uniformed services,
and who subsequently returns to employment
with a participating public employer with
reemployment rights under federal law, is
entitled to credit toward the probationary
period required by ORS 238A.300, credit to-
ward the vesting requirements of ORS
238A.320 and contributions under rules
adopted by the Public Employees Retirement
Board pursuant to subsection (2) of this sec-
tion.

(2) The board shall adopt rules establish-
ing contributions and service credit for any
period of service in the uniformed services
by an employee described in subsection (1)
of this section. For the purpose of adopting
rules under this subsection, the board shall
consider and take into account all federal
law relating to benefits and service credit for
any period of service in the uniformed ser-
vices, including 26 U.S.C. 414(u), as in effect
on August 29, 2003. Contributions and ser-
vice credit under rules adopted by the board
pursuant to this subsection may not exceed
contributions and service credit required un-
der federal law for periods of service in the
uniformed services. [2003 c.733 §43]

DIRECT ROLLOVERS

238A.430 Direct rollovers; rules. (1) To
the extent required by law, and except as
otherwise provided by rules adopted by the
Public Employees Retirement Board under
subsection (4) of this section, any portion of
a distribution of benefits described in sub-
section (2) of this section shall, at the
election of and in lieu of distribution to the
distributee, be paid directly to an eligible re-
tirement plan specified by the distributee.

(2) The provisions of subsection (1) of
this section apply to a distribution of any
benefit under the pension program or the in-
dividual account program except:

(a) A distribution that is one of a series
of substantially equal periodic payments
made at least annually for the life or life ex-
pectancy of the distributee, or for the joint
lives or life expectancies of the distributee
and a designated beneficiary;

(b) A distribution that is one of a series
of substantially equal periodic payments
made at least annually for a specified period
of 10 years or more; and

(¢) A distribution to the extent that the
distribution is required under 26 U.S.C.
401(a)(9).
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(3) The provisions of subsection (1) of
this section apply to any portion of a dis-
tribution of benefits under the pension pro-
gram or the individual account program even
though the portion consists of after-tax em-
ployee contributions that are not includable
in gross income. Any portion of a distrib-
ution that consists of after-tax employee
contributions that are not includable in gross
income may be transferred only to an indi-
vidual retirement account or annuity de-
scribed in 26 U.S.C. 408(a) or (b), or to a
qualified defined contribution plan described
in 26 U.S.C. 401(a) or 403(a) that agrees to
account separately for amounts transferred,
including accounting separately for the por-
tion of the distribution that is includable in
gross income and the portion of the distrib-
ution that is not includable in gross income.
The amount transferred shall be treated as
consisting first of the portion of the distrib-
ution that is includable in gross income, de-
termined without regard to 26 U.S.C.
402(c)(1).

(4) The board shall adopt rules imple-
menting the direct rollover requirements of
26 U.S.C. 401(a)(31) and the regulations im-
plementing that section, and may adopt ad-
ministrative exceptions to the direct rollover
requirements to the extent permitted by 26
U.S.C. 401(a)(31) and the regulations imple-
menting that section.

(56) All references in this section to fed-
eral laws and regulations are to the laws and
regulations in effect on August 29, 2003.

(6) For purposes of this section:

(a) “Distributee” means a member, a
member’s surviving spouse or a member’s al-
ternate payee under ORS 238.465.

(b) “Eligible retirement plan” means:

(A) An individual retirement account de-
scribed in 26 U.S.C. 408(a);

(B) An individual retirement annuity de-
scribed in 26 U.S.C. 408(b), other than an
endowment contract;

(C) A qualified trust under 26 U.S.C.
401(a), that is a defined contribution plan
and permits the acceptance of rollover con-
tributions;

(D) An annuity plan described in 26
U.S.C. 403(a);

(E) An eligible deferred compensation
plan described in 26 U.S.C. 457(b) that is
maintained by an eligible governmental em-
ployer described in 26 U.S.C. 457(e)(1)(A) and
that agrees to account separately for
amounts transferred into such plan from the
distributing plan; or

(F) An annuity contract described in 26
U.S.C. 403(b). [2003 c.733 $44]
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RULES

238A.450 Rules for Oregon Public Ser-
vice Retirement Plan. (1) The Public Em-
ployees Retirement Board shall adopt rules
for the administration of this chapter.

(2) All rules adopted by the board under
this section become part of the written plan
document for the purpose of the status of the
pension program and the individual account
program as qualified governmental retire-
ment plans and trusts under the Internal
Revenue Code and under regulations adopted

pursuant to the Internal Revenue Code. [2003
¢.733 §44a]

CHANGES TO OREGON
PUBLIC SERVICE RETIREMENT PLAN

238A.460 Limitation on powers of
board, director and staff. (1) The Public
Employees Retirement Board, the director
employed by the board and staff employed by
the board may not adopt any rule or take
any administrative action that has the effect
of increasing the total liability for benefits
under this chapter that is in excess of one-
tenth of one percent.

(2) Subsection (1) of this section does not
apply to any rule or administrative action
necessary to maintain qualification of the
Public Employees Retirement System and the
Public Employees Retirement Fund as a
qualified governmental retirement plan and
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trust under the Internal Revenue Code and
under regulations adopted pursuant to the
Internal Revenue Code. [2003 c.733 §44b]

238A.465 Legislative intent relating to
increased benefits. It is the intent of the
Legislative Assembly that any increase in
benefits under the Oregon Public Service
Retirement Plan be provided through
changes in the individual account program
and not through changes in the pension pro-
gram. [2003 c.733 §44d]

238A.470 Contract rights under Ore-
gon Public Service Retirement Plan. The
Legislative Assembly may change the bene-
fits payable to persons who become members
of the Public Employees Retirement System
on or after August 29, 2003, as described in
ORS 238A.025, as long as the change applies
only to benefits attributable to service per-
formed and salary earned on or after the date
the change is made. [2003 c.733 §45]

238A.475 Application of legislative
changes to legislators. Any law enacted
after January 1, 2004, that has the effect of
increasing the total liability for benefits un-
der this chapter that is in excess of one-tenth
of one percent does not apply to service by
members of the Legislative Assembly that
entitles those members to benefits under the

Oregon Public Service Retirement Plan. [2003
¢.733 §44c]
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