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Preference of claims
Offsets

Allowance of certain claims
Time to file claims

Report for assessment; domestic mutual
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Levy of assessment; domestic mutual and
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Order to pay assessment

Publication and transmittal of assessment
order
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all insurers required to be members; for-
mation of operating plan
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governing corporations; exception
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Required functions of association

Refunds from association deposited in
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Assignment of claim rights; filing state-
ments of paid claims; effect of claim
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Liability of insured of insolvent insurer
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734.710

Administration of delinquency proceeding
claims and expenses; application of ORS
734.014, 734.026 and 734.110 to 734.440 to in-
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Definitions for ORS 734.750 to 734.890
Purpose

Construction

Application

Oregon Life and Health Insurance Guar-
anty Association; required members; re-
quired accounts

Association board of directors; terms; se-
lection; vacancies; compensation and ex-
penses

Duties and powers of association; termi-
nation of obligations; limit of obligations

734.815
734.820

734.825
734.830
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Assessment of members; classes of as-
sessments; amounts; refunds

Plan of operation; submission of amend-
ments to director; rules; contents of plan

Powers and duties of director

Notifying director of impaired insurers;
examination; reports on impaired insurers

Assessments offset against tax liabilities;
rate

Conduct of liquidation, rehabilitation or
conservation proceeding involving im-
paired or insolvent insurer

Examination and regulation of association
by director; required reports

Exemption of association from payment
of fees and taxes

Immunity from legal action

Stay of proceeding involving insolvent in-
surer

Association not to be used in sales or so-
licitation
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734.043

734.010 [1967 c.359 §258; repealed by 1993 c.447 §122]

GENERAL PROVISIONS

734.014 Definitions. As used
chapter:

(1) “Delinquency proceeding” means any
proceeding commenced against an insurer
pursuant to this chapter for the purpose of
liquidating, rehabilitating or conserving the
insurer.

(2) “Foreign country” means territory not
in any state.

(3) “General assets” means all property,
real, personal or otherwise, not specifically
mortgaged, pledged, deposited or otherwise
encumbered for the security or benefit of
specified persons or a limited class or classes
of persons. As to specifically encumbered
property, “general assets” includes all such
property or its proceeds in excess of the
amount necessary to discharge the sum or
sums secured thereby. Assets held in trust
and assets held on deposit for the security
or benefit of all policyholders or all policy-
holders and creditors, in more than a single
state, shall be treated as general assets.

(4) An insurer is “impaired” when its al-
lowed assets do not exceed its liabilities plus
its required capitalization.

(5) An insurer is “insolvent” when the
insurer is unable to pay its obligations when
they are due, or when its allowed assets do
not exceed its liabilities.

(6) “Insurer” includes:

(a) All persons transacting or purporting
to transact insurance as insurers in this
state; and

(b) All persons in process of organization
to become insurers.

(7) “Receiver” means receiver,
rehabilitator, liquidator or conservator, as
the context may require.

(8) “Secured claim” means any claim se-
cured by mortgage, trust deed, pledge, de-
posit as security, escrow or otherwise, but
not including special deposit claims or claims
against general assets. “Secured claim” also
includes claims which more than four
months prior to the commencement of delin-
quency proceedings in the state of the
insurer’s domicile have become liens upon
specific assets by reason of judicial process.

(9) “Special deposit claim” means any
claim secured by a deposit made pursuant to
statute for the security or benefit of a lim-
ited class or classes of persons, but not in-
cluding any claim secured by general assets.
[Formerly 734.020; 1993 c¢.447 §90]

734.018 [Formerly 751.010; and then 734.030 in 1989;
repealed by 1993 c¢.447 §122]

734.020 [1967 ¢.359 §257; renumbered 734.014 in 1989]

in this
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734.022 [Formerly 734.040; repealed by 1993 c.447
§122]

734.026 “Domiciliary,” “ancillary” and
“reciprocal state” defined. As used in this
chapter:

(1) “Domiciliary state” means the state
in which an insurer is incorporated or or-
ganized or, in the case of an alien insurer, its
state of entry.

(2) “Ancillary state” means any state
other than a domiciliary state.

(3) “Reciprocal state” means any state
other than this state in which in substance
and effect the provisions of this chapter re-
lating to delinquency proceedings are in
force, including provisions requiring that the
Director of the Department of Consumer and
Business Services or equivalent insurance
supervisory official be the receiver of a de-
linquent insurer and in which some provision
exists for the avoidance of fraudulent con-
veyances and preferential transfers. [Formerly
734.050; 1993 ¢.447 §91]

734.030 [Formerly 751.010; renumbered 734.018 in
1989]
§122]734.031 [Formerly 734.060; repealed by 1993 c.447
§122]734.035 [Formerly 734.070; repealed by 1993 c.447
§122]734.039 [Formerly 734.080; repealed by 1993 c.447

734.040 [1967 ¢.359 §260; renumbered 734.022 in 1989]

734.043 Supervision of insurer; order;
consequences; insurer remedies. (1) For
any reason stated in subsection (2) of this
section, the Director of the Department of
Consumer and Business Services by order
may place under supervision:

(a) A domestic insurer; or

(b) A foreign or alien insurer, if the in-
surance regulatory official of its state of
domicile or entry has asked the director to
apply this section and ORS 734.047, 734.051
and 734.055 to the insurer.

(2) The director may place an insurer
under supervision if upon examination or at
any other time the director determines that:

(a) The condition of the insurer renders
the continuance of its business hazardous to
the public or to its insureds.

(b) The insurer has refused to permit ex-
amination of its books, papers, accounts, re-
cords or affairs by the director or any
deputy, examiner or employee representing
the director.

(c) A domestic insurer has unlawfully re-
moved from this state books, papers, ac-
counts or records necessary for an
examination of the insurer.

(d) The insurer has failed to comply
promptly with the applicable financial re-
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porting statutes or rules and any request of
the Department of Consumer and Business
Services relating thereto.

(e) The insurer has failed to observe an
order of the director to make good, within
the time prescribed by law, any prohibited
deficiency in its capital, capital stock or
surplus.

(f) The insurer is continuing to transact
insurance or write business after its certif-
icate of authority has been revoked or sus-
pended by the director.

(g) The insurer, by contract or otherwise,
has done any of the following unlawfully, in
violation of an order of the director or with-
out first having obtained written approval of
the director:

(A) Totally reinsured its entire outstand-
ing business; or

(B) Merged or consolidated substantially
its entire property or business with another
insurer.

(h) The insurer has engaged in any
transaction in which it is not authorized to
engage under the laws of this state.

(i) The insurer has failed to comply with
any other order of the director.

() The insurer has failed to comply with
any other applicable provisions of the Insur-
ance Code.

(k) The business of the insurer is being
conducted fraudulently.

(L) The insurer agrees to supervision.

(3) If the director determines that one or
more conditions set forth in subsection (2) of
this section exist, the director may do all of
the following:

(a) Notify the insurer of the determi-
nation of the director.

(b) Furnish to the insurer a written list
of the requirements to abate the condition
or conditions determined to exist.

(c) Notify the insurer that it is under the
supervision of the director and that the di-
rector is applying this section and ORS
734.047, 734.051 and 734.055.

(4) The director may act as the supervi-
sor to conduct the supervision and otherwise
carry out an order under subsection (1) of
this section or may appoint another person
as supervisor.

(5) The director or the appointed super-
visor may prohibit any person from taking
any of the following actions during the pe-
riod of supervision without the prior ap-
proval of the director or supervisor:

(a) Disposing of, conveying or encumber-
ing any of the insurer’s assets or its business
in force.
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(b) Withdrawing from any of the insurer’s
bank accounts.

(c) Lending any of the insurer’s funds.
(d) Investing any of the insurer’s funds.

(e) Transferring any of the insurer’s

property.

(f) Incurring any debt, obligation or li-
ability on behalf of the insurer.

(g) Merging or consolidating the insurer
with another insurer or other person.

(h) Entering into any new reinsurance
contract or treaty.

(i) Approving new premiums or renewing
any policies.

() Terminating, surrendering, forfeiting,
converting or lapsing any insurance policy,
certificate or contract, except for nonpay-
ment of premiums due.

(k) Releasing, paying or refunding pre-
mium deposits, accrued cash or loan values,
unearned premiums, or other reserves on any
insurance policy, certificate or contract.

(L) Making any material change in man-
agement.

(m) Increasing salaries and benefits of
officers or directors.

(n) Making or increasing preferential
payment of bonuses, dividends or other pay-
ments determined by the director to be pref-
erential.

(o) Any other action affecting the busi-
ness or condition of the insurer.

(6) The director may apply to any circuit
court for any restraining order, preliminary
and permanent injunctions and other orders
necessary to enforce a supervision order.

(7) During the period of supervision, the
insurer may file a written request for a
hearing to review the supervision or any ac-
tion taken or proposed to be taken. A request
under this subsection shall not suspend the
supervision. The insurer must specify in the
request the manner in which the action be-
ing complained of would not result in im-
proving the condition of the insurer. The
hearing shall be held within 30 days after the
filing of the request. The director shall com-
plete the review of the supervision or other
action and shall take action under subsection
(8) of this section if appropriate within 30
days after the record for the hearing is
closed.

(8) The director shall release an insurer
from supervision if the director determines
upon hearing that none of the conditions

giving rise to the supervision exist. [1989 c.425
§6; 1991 c.401 §6; 1993 c.447 §88]
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734.110

734.047 Time for correction of condi-
tion leading to order of supervision. (1)
An insurer placed under supervision must
correct, eliminate or remedy the acts, trans-
actions or practices that are the basis for the
order of supervision and otherwise comply
with the requirements of the Director of the
Department of Consumer and Business Ser-
vices within the period of time allowed by
the director, not to exceed 60 days, after the
date on which the order is served on the in-
surer.

(2) If the director determines that the
conditions giving rise to the supervision still
exist at the end of the supervision period es-
tablished in subsection (1) of this section, the
director may extend the period. [1989 c.425 §7;
1993 c.447 §89]

734.050 [1967 ¢.359 §261; renumbered 734.026 in 1989]

734.051 Actions by director during pe-
riod of supervision. During the period of
supervision of an insurer, the Director of the
Department of Consumer and Business Ser-
vices may institute rehabilitation or liqui-
dation proceedings, extend the period of
supervision or take any other action under
the authority of the director with respect to
the insurer. [1989 c.425 §8]

734.055 Action against person violat-
ing order of supervision. The Director of
the Department of Consumer and Business
Services or supervisor on behalf of an in-
surer under supervision may bring an action
for damages against any person who violates
any order of the director under ORS 734.043
if the violation reduces the net worth of the
insurer or results in loss to the insurer that
the insurer would not have suffered other-
wise. The director or supervisor may recover
damages to the extent of the reduction or
loss. [1989 c425 §9]

734.059 Request for court order. (1)
The Director of the Department of Consumer
and Business Services may file a petition
virlith the circuit court requesting an order
that:

(a) Authorizes the director to seize all or
part of the property, books, accounts and
other records of a domestic insurer as well
as the premises occupied by the insurer for
transacting its business; and

(b) Enjoins the domestic insurer from
disposing of its property and transacting
business except as allowed by written con-
sent of the director.

(2) The director must include all of the
following in the petition under subsection (1)
of this section:

(a) An allegation that one or more
grounds exist that would justify a court or-
der for a rehabilitation or liquidation pro-
ceeding against the insurer.
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(b) An allegation that the interests of
policyholders, creditors or the public will be
endangered by delay.

(¢) The contents of the order that the di-
rector requests the court to issue. [1989 c.425
§10]

734.060 [1967 ¢.359 §262; renumbered 734.031 in 1989]

734.063 Court order; hearings; notice.
(1) Upon petition by the Director of the De-
partment of Consumer and Business Services
under ORS 734.059, the court may issue the
requested order immediately, ex parte and
without hearing. The court in its order shall
specify the duration of the order. The dura-
tion of an order shall be a period sufficient
to enable the director to ascertain the con-
dition of the insurer.

(2) On motion of the director or the in-
surer against whom an order under this sec-
tion is issued, or on the court’s own motion,
the court may hold such hearings from time
to time as the court determines are desirable,
after such notice as it determines appropri-
ate, and may extend, shorten or modify the
terms of the order.

(3) The court may vacate an order issued
under this section if the court determines
that the director has not commenced a re-
habilitation or liquidation proceeding within
a reasonable time.

(4) An order of the court directing a re-
habilitation or liquidation proceeding vacates
the order issued under this section.

(5) Entry of a seizure order under this
section does not constitute an anticipatory
breach of any contract of the insurer.

(6) At any time after a court issues an
order under this section, the court may di-
rect that notice of the order be given to a
person if the court determines both of the
following:

(a) That the person was not notified of
the hearing on the order and did not appear
at the hearing.

(b) That the interest of the person is or
will be substantially affected by the order.
[1989 c.425 §11]

734.067 Review of court order. (1) An
insurer against whom an order under ORS
734.059 is directed may petition the court for
a hearing and review of the order.

(2) Not later than the 15th day after the
court receives a petition under subsection (1)
of this section, the court shall hold the
hearing and review the order. [1989 c.425 §12]

734.070 [1967 ¢.359 §263; renumbered 734.035 in 1989]
734.080 [1967 ¢.359 §264; renumbered 734.039 in 1989]
734.110 Jurisdiction of delinquency

proceedings; venue. (1) The circuit court
shall have original jurisdiction of delin-
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quency proceedings under this chapter, and
any court with jurisdiction is authorized to
make all necessary or proper orders to carry
out the purposes of this chapter.

(2) The venue of delinquency proceedings
and proceedings under ORS 734.059 and
734.063 against a domestic insurer and the
venue of delinquency proceedings against
foreign and alien insurers shall be in the
Circuit Court for Marion County.

(3) At any time after the commencement
of a delinquency proceeding or a proceeding
under ORS 734.059 and 734.063 the court may
issue an order changing the venue of the
proceeding on motion of the Director of the
Department of Consumer and Business Ser-
vices or other interested person if the court
finds the proceedings may be more econom-

ically and efficiently conducted thereby. [1967
¢.359 §265; 1989 c.425 §13]

734.120 Exclusive remedy; appeal. (1)
Delinquency proceedings pursuant to this
chapter shall constitute the sole and exclu-
sive method of rehabilitating, liquidating or
conserving an insurer, and no court shall
entertain a petition for the commencement
of such proceedings, or any other similar
procedure, unless the same has been filed in
the name of the state on the relation of the
Director of the Department of Consumer and
Business Services.

(2) An appeal shall lie to the Court of
Appeals from an order granting or refusing
rehabilitation, liquidation, or conservation,
and from every order in delinquency pro-
ceedings having the character of a final or-
der as to the particular portion of the

proceedings embraced therein. [1967 c.359 §266;
1979 ¢.562 §33]

734.130 Commencement of delinquency
proceeding. (1) The Director of the Depart-
ment of Consumer and Business Services
shall commence a delinquency proceeding by
an application to the court for an order di-
recting the insurer to show cause why the
director should not have the relief prayed
for.

(2) The application shall be by petition,
verified by the director, setting forth the
ground or grounds for the proceeding and the
relief demanded.

(3) If the court is satisfied from reading
the director’s petition that the facts therein
alleged, if established, would constitute
grounds for a delinquency proceeding under
this chapter, the court shall issue an order
to the insurer to show cause.

(4) On the return of the order to show
cause, and after a full hearing, the court
shall either deny the application or grant the
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application, together with such other relief
as the nature of the case and the interests
of the policyholders, creditors, stockholders,
members, subscribers or the public may re-
quire.

(5) After commencement of a delinquency
proceeding by the director, orders of the
court may thereafter be made for any of the
purposes relevant upon application of any
interested person. [1967 c.359 §267]

734.140 Injunctions. (1) Upon applica-
tion by the Director of the Department of
Consumer and Business Services for an order
to show cause under ORS 734.130, or at any
time thereafter, the court may, without no-
tice, issue an injunction restraining the in-
surer, its officers, directors, stockholders,
members, subscribers, agents, employees and
all other persons from the transaction of its
business or the waste or disposition of its
property until the further order of the court.

(2) The court may, at any time during a
proceeding under this chapter, issue such
other injunctions or orders to prevent any of
the following activities:

(a) The transaction of further business.
(b) The transfer of property.

(¢) Interference with the receiver or with
a delinquency proceeding.

(d) Waste of the assets of an insurer.

(e) Dissipation and transfer of bank ac-
counts.

(f) The institution or further prosecution
of any actions or proceedings.

(g) The obtaining of preferences, judg-
ments, attachments, garnishments or liens
against the insurer, its assets or its policy-
holders.

(h) The levying of execution against the
insurer, its assets or its policyholders.

(i) The making of any sale or deed for
nonpayment of taxes or assessments that
would lessen the value of the assets of the
insurer.

() The withholding from the receiver of
books, accounts, documents or other records
relating to the business of the insurer.

(k) Any other threatened or contemplated
action that might lessen the value of the as-
sets of the insurer or prejudice the rights of
policyholders, creditors or shareholders, or
the administration of any delinquency pro-
ceeding.

(3) Notwithstanding any other provision
of law, no bond shall be required of the di-
rector as a prerequisite for the issuance of
any injunction or restraining order pursuant
to this section. [1967 c.359 §268; 1993 c.447 §92]
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734.142 Cooperation with director in
delinquency proceedings. (1) Each officer,
manager, director, trustee, owner, employee
or agent of an insurer, and any other person
with authority over or in charge of any por-
tion of the insurer’s affairs, including any
person who exercises control directly or in-
directly over activities of the insurer through
a holding company or other affiliate of the
insurer, shall cooperate with the Director of
the Department of Consumer and Business
Services in any delinquency proceeding or
any investigation preliminary to the pro-
ceeding. For purposes of this section, coop-
eration with the director includes at least
the following:

(a) Replying promptly in writing to any
inquiry from the director requesting such a
reply; and

(b) Making available to the director any
books, accounts, documents or other records,
information or property of or pertaining to
the insurer and in the possession, custody or
control of the insurer.

(2) A person shall not obstruct or inter-
fere with the director in the conduct of any
delinquency proceeding or any investigation
preliminary or incidental thereto.

(3) This section shall not be construed to
abridge otherwise existing legal rights, in-
cluding the right to resist a petition for liq-
uidation or other delinquency proceedings,
or other orders. [1993 c.447 §94]

Note: 734.142 and 734.144 were added to and made
a part of ORS chapter 734 by legislative action but were

not added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

734.144 Immunity of certain persons
from civil liability. (1) The following per-
sons are entitled to protection under this
section:

(a) All receivers responsible for the con-
duct of a delinquency proceeding, including
present and former receivers.

(b) All employees of the receiver. For
purposes of this section, such employees in-
clude all present and former special deputies
and assistant special deputies appointed by
the Director of the Department of Consumer
and Business Services and all persons whom
the director, special deputies, or assistant
special deputies have employed to assist in a
delinquency proceeding. Unless designated
as special deputies, attorneys, accountants,
auditors and other professional persons or
firms who are retained by the receiver as
independent contractors and their employees
are not entitled to protection under this sec-
tion.

(2) The receiver and employees of the re-
ceiver shall have official immunity and shall
be immune from civil action and liability,
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both personally and in their official capaci-
ties, for any tort claim or demand, whether
groundless or otherwise, arising out of any
alleged act, error or omission of the receiver
or any employee occurring in the perform-
ance of their duties. For purposes of this
section, “tort” has the meaning given that
term in ORS 30.260.

(3) The receiver and employees of the re-
ceiver shall be indemnified from the assets
of the insurer against any tort claim arising
out of any alleged act, error or omission of
the receiver or any employee occurring in
the performance of their duties, whether
personally or in the official capacity of the
receiver or employee. Any indemnification
made under this subsection is an administra-
tive expense of the insurer.

(4) The provisions of subsections (2) and
(3) of this section do not apply in case of
malfeasance in office or willful or wanton
neglect of duty.

(5) In any legal action in which the re-
ceiver is a defendant, the portion of any
settlement relating to the alleged act, error
or omission of the receiver is subject to the
approval of the court before which the delin-
quency proceeding is pending. The court may
not approve the portion of the settlement if
it determines:

(a) That the claim did not occur in the
performance of the receiver’s duties; or

(b) That the claim was caused by malfea-
sance in office or willful or wanton neglect
of duty by of the receiver.

(6) This section shall not be construed or
applied to deprive the receiver or any em-
ployee of any immunity, indemnity, benefits
of law, rights or any defense otherwise
available. [1993 c.447 §95]

Note: See note under 734.142.

734.150 Grounds for rehabilitation of
domestic insurers. The Director of the De-
partment of Consumer and Business Services
may apply for an order directing the director
to rehabilitate a domestic insurer on one or
more of the following grounds:

(1) The insurer is impaired.

(2) The insurer has failed to submit its
books, papers, accounts or affairs to the rea-
sonable inspection and examination of the
director.

(3) Without first obtaining the written
consent of the director, the insurer has by
contract of reinsurance, or otherwise, trans-
ferred or attempted to transfer substantially
its entire property or business, or has en-
tered into any transaction the effect of which
is to merge, consolidate or reinsure substan-
tially its entire property or business in or
with the property or business of any other
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person, without first having complied with
ORS 732517 to 732546 and 742.150 to
742.162.

(4) The insurer is in such condition that
its further transaction of business would be
hazardous to its policyholders, creditors,
stockholders or the public.

(5) The insurer has violated its articles
of incorporation, its bylaws, any law of this
state or any order of the director.

(6) Any person who in fact has executive
authority in the insurer, whether an officer,
manager, general agent, director or trustee,
employee or other person, has refused to be
examined under oath by the director con-
cerning its affairs, whether in this state or
elsewhere, and after reasonable notice of the
fact, the insurer has not promptly and effec-
tively terminated the employment and status
of the person and all influence of the person
on management.

(7) The insurer or its property has been
or is the subject of an application for the
appointment of a receiver, trustee, custodian,
conservator or sequestrator or similar
fiduciary of the insurer or of its property
other than as authorized under the Insurance
Code, and the appointment has been made or
is imminent, and the appointment might de-
prive the courts of this state of jurisdiction
or might prejudice orderly delinquency pro-
ceedings.

(8) The insurer has consented to such an
order through a majority of its directors,
stockholders, members or subscribers.

(9) The insurer has failed to pay any ob-
ligation to any state or any subdivision
thereof or any final judgment rendered
against it in any state within 60 days after
the judgment became final or within 60 days
after time for taking an appeal has expired,
or within 60 days after dismissal of an appeal
before final determination, whichever date is
the later, if the court in which the judgment
was entered had jurisdiction over the subject
matter.

(10) The insurer has had its certificate
of authority to transact insurance in this
state revoked.

(11) There is reasonable cause to believe
that there has been embezzlement from the
insurer, wrongful sequestration or diversion
of the insurer’s assets, forgery or fraud af-
fecting the insurer or other illegal conduct
in, by or with respect to the insurer that if
established would endanger assets in an
amount threatening the solvency of the in-
surer.

(12) The insurer has failed to remove any
person who in fact has executive authority
in the insurer, whether an officer, manager,
general agent, director or trustee, employee
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or other person, if the person has been found
by the director to be dishonest or
untrustworthy in a way affecting the
insurer’s business.

(13) Control of the insurer, whether by
stock ownership or otherwise, and whether
direct or indirect, is in a person or persons
found to be untrustworthy.

(14) The insurer has failed to file its an-
nual report or other financial report required
by statute within the time allowed by law or
within any additional time allowed by the

director. [Formerly 738.450; 1993 c.447 §96; 1995 ¢.30
§11]

734.160 Order of rehabilitation for do-
mestic insurers. (1) An order to rehabilitate
a domestic insurer shall direct the Director
of the Department of Consumer and Business
Services forthwith to take possession of the
property of the insurer and to conduct the
business thereof, and to take such steps to-
ward removal of the causes and conditions
which have made rehabilitation necessary as
the court may direct.

(2) If at any time the director deems that
further efforts to rehabilitate the insurer
would be useless, the director may apply to
the court for an order of liquidation under
ORS 734.180.

(3) The director, or any interested person
upon due notice to the director, at any time
may apply for an order terminating the re-
habilitation proceeding and permitting the
insurer to resume possession of its property
and the conduct of its business, but no such
order shall be granted except after a full
hearing. [1967 c.359 §270]

734.170 Grounds for liquidation of do-
mestic insurers. The Director of the De-
partment of Consumer and Business Services
may apply for an order directing the director
to liquidate the business of a domestic in-
surer, regardless of whether there has been
a prior order directing the director to reha-
bilitate such insurer, upon any of the
grounds specified in ORS 734.150, or if the
insurer:

(1) Has ceased transacting business for a
period of one year;

(2) Has commenced voluntary liquidation
or dissolution, or attempts to commence or
prosecute any action or proceeding to liqui-
date its business or affairs, or to dissolve its
corporate charter, or to procure the appoint-
ment of a receiver, trustee, custodian, or
sequestrator under any laws except the In-
surance Code;

(3) Has not organized or completed its
organization and obtained a certificate of
authority as an insurer within the time au-
thorized by law; or
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(4) Is insolvent. [1967 c.359 §271; 1993 c.447 §97]

734.180 Order of liquidation of domes-
tic insurers. (1) An order to liquidate the
business of a domestic insurer shall direct
the Director of the Department of Consumer
and Business Services forthwith to take pos-
session of the property of the insurer, to lig-
uidate its business, to deal with the insurer’s
property and business in the name of the di-
rector or in the name of the insurer as the
court may direct, and to give notice to all
creditors who may have claims against the
insurer to present such claims.

(2) The director may apply under this
chapter for an order dissolving the corporate
existence of a domestic insurer:

(a) Upon the application of the director
for an order of liquidation of such insurer,
or at any time after such order has been
granted; or

(b) Upon the grounds specified in ORS
734.170 (3), regardless of whether an order

of liquidation is sought or has been obtained.
[Formerly 738.470]

734.190 Grounds for conservation of
foreign and alien insurers. The Director of
the Department of Consumer and Business
Services may apply for an order directing the
director to conserve the assets within this
state of a foreign or alien insurer upon any
one or more of the following grounds:

(1) Any of the grounds specified in ORS
734.150; or

(2) That its property
sequestrated in any jurisdiction.
§273; 1993 c.447 §98]

has been
[1967 ¢.359

734.200 Conservation or ancillary re-
ceivership of foreign and alien insurers.
(1) An order to conserve the assets of a for-
eign or alien insurer shall direct the Direc-
tor of the Department of Consumer and
Business Services forthwith to take pos-
session of the property of the insurer within
this state and to conserve it, subject to the
further direction of the court.

(2) Whenever a domiciliary receiver has
been appointed for any foreign or alien in-
surer in its domiciliary state, the court shall,
on application of the director, appoint the
director as the ancillary receiver in this
state.

(3) An order to liquidate the assets in
this state of a foreign or alien insurer shall
direct the director forthwith to take pos-
session of the property of the insurer within
this state and to liquidate it subject to the
orders of the court and with due regard to
the rights and powers of the domiciliary re-

ceiver, as provided in this chapter. [1967 c.359
§274]
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734.210 Conduct of delinquency pro-
ceedings for domestic insurers. (1) When-
ever under this chapter a receiver is to be
appointed in delinquency proceedings for an
insurer domiciled in this state, the court
shall appoint the Director of the Department
of Consumer and Business Services as such
receiver. The court shall direct the receiver
forthwith to take possession of the property
of the insurer and to administer the same
under the orders of the court.

(2) Any deed or other instrument exe-
cuted under this chapter shall be valid and
effectual for all purposes as though the same
had been executed by the person affected by
any proceedings under this chapter or by its
officers pursuant to the direction of its gov-
erning board or authority. The filing or re-
cording of the order directing possession to
be taken, or a certified copy thereof, in the
office where instruments affecting title to
property are required to be filed or recorded
shall impart the same notice as would be
imparted by a deed, bill of sale or other evi-
dence of title duly filed or recorded.

(3) In cases where any real property sold
by the director is located in a county other
than the county wherein the proceeding is
pending, the director shall cause a certified
copy of the order of the appointment, or or-
der authorizing or ratifying the sale, to be
filed with the recording officer for the
county in which the property is located.

(4) The director as domiciliary receiver
shall be responsible on the official bond of
the director for the proper administration of
all property coming into the possession or
control of the director. The court may at any
time require an additional bond from the di-
rector or the deputies of the director if
deemed desirable for the protection of the
property. [Formerly 751.020]

734.220 Powers of director as receiver.
(1) Upon taking possession of the property
and business of any person in any proceeding
under this chapter, the Director of the De-
partment of Consumer and Business Services
shall, subject to the direction of the court,
immediately proceed to conduct the business
of the insurer or to take such steps as are
authorized by the laws of this state for the
purpose of rehabilitating, liquidating or con-
serving the insurer.

(2) Upon taking such possession of the
property and business of any person, the di-
rector as receiver shall:

(a) Be vested with the insurer’s title and
interest in and to all assets and property of
every kind, both tangible and intangible, ex-
cept that ancillary receivers in reciprocal
states shall have, as to assets located in their
respective states, the rights and powers
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which are prescribed in this chapter for an-
cillary receivers appointed in this state as to
assets located in this state;

(b) Possess, in the name of the insurer
or in the name of the director, all rights,
privileges, powers and authority granted to
insurers in this state or otherwise possessed
by insurers generally, without regard to any
limitations thereon prescribed in the articles
or bylaws of such insurer; and

(¢c) Perform and do all acts which the di-
rector may deem necessary, advisable or ex-
pedient for the accomplishment or in aid of
the purpose for which such possession was
taken. [1967 c.359 §276]

734.230 Deputies and assistants. In
connection with delinquency proceedings, the
Director of the Department of Consumer and
Business Services may appoint one or more
special deputy directors to act for the direc-
tor, and may employ such counsel, clerks,
and assistants as the director deems neces-
sary. Unless otherwise provided by the di-
rector, no person so appointed shall be
deemed a state employee solely by reason of
such appointment. The compensation of the
special deputies, counsel, clerks or assistants
and all expenses of taking possession of the
delinquent insurer and of conducting the de-
linquency proceedings shall be paid out of
the funds or assets of the insurer. Within the
limits of the duties imposed upon them spe-
cial deputies shall possess all the powers
given to, and, in the exercise of those pow-
ers, shall be subject to all the duties imposed
upon, the receiver with respect to delin-
quency proceedings. [1967 c.359 §277]

734240 Conduct of delinquency pro-
ceedings for foreign insurers. (1) When-
ever under this chapter an ancillary receiver
is to be appointed in delinquency proceedings
for an insurer not domiciled in this state, the
court shall appoint the Director of the De-
partment of Consumer and Business Services
as ancillary receiver. The director shall file
a petition requesting the appointment:

(a) If the director finds that there are
sufficient assets of such insurer located in
this state to justify the appointment of an
ancillary receiver; or

(b) If 10 or more persons resident in this
state having claims against such insurer file
a petition with the director requesting the
appointment of such ancillary receiver.

(2) The domiciliary receiver of an insurer
domiciled in a reciprocal state, shall be
vested by operation of law with the title to
all the property, contracts and rights of ac-
tion, and all the books and records of the
insurer located in this state, and the
domiciliary receiver shall have the immedi-
ate right to recover balances due from local
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insurance producers and to obtain possession
of any books and records of the insurer found
in this state. The domiciliary receiver shall
also be entitled to recover the other assets
of the insurer located in this state except
that upon the appointment of an ancillary
receiver in this state, the ancillary receiver
shall during the ancillary receivership pro-
ceedings have the sole right to recover such
other assets. The ancillary receiver shall, as
soon as practicable, liquidate from their re-
spective securities those special deposit
claims and secured claims which are proved
and allowed in the ancillary proceedings in
this state, and shall pay the necessary ex-
penses of the proceedings. All remaining as-
sets the ancillary receiver shall promptly
transfer to the domiciliary receiver. Subject
to the provisions of this section the ancillary
receiver and the deputies of the ancillary re-
ceiver shall have the same powers and be
subject to the same duties with respect to
the administration of such assets, as a re-

ceiver of an insurer domiciled in this state.
[Formerly 751.030; 2003 c.364 §85]

734.250 Right of domiciliary receiver
to sue in this state. The domiciliary re-
ceiver of an insurer domiciled in a reciprocal
state may sue in this state to recover any
assets of such insurer to which the
domiciliary receiver may be entitled under
the laws of this state. [1967 c.359 §279]

734.260 Claims of nonresidents against
domestic insurers. (1) In a delinquency
proceeding begun in this state against an in-
surer domiciled in this state, claimants re-
siding in reciprocal states may file claims
either with the ancillary receivers, if any, in
their respective states, or with the
domiciliary receiver. All such claims must be
filed on or before the last date fixed for the
filing of claims in the domiciliary delin-
quency proceedings.

(2) Controverted claims belonging to
claimants residing in reciprocal states may
either:

(a) Be proved in this state as provided by
law; or

(b) If ancillary proceedings have been
commenced in such reciprocal states, be
proved in those proceedings.

(3) In the event a claimant elects to
prove a claim in ancillary proceedings, if no-
tice of the claim and opportunity to appear
and be heard is afforded the domiciliary re-
ceiver of this state as provided in ORS
734.270 with respect to ancillary proceedings
in this state, the final allowance of such
claim by the courts in the ancillary state
shall be accepted in this state as conclusive
as to its amount, and shall also be accepted
as conclusive as to its priority, if any,
against special deposits or other security lo-
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cated within the ancillary state. [Formerly

751.040]

734.270 Claims of residents against
foreign insurers. (1) In a delinquency pro-
ceeding in a reciprocal state against an in-
surer domiciled in that state, claimants
against such insurer who reside within this
state may file claims either with the ancil-
lary receiver, if any, appointed in this state,
or with the domiciliary receiver. All such
claims must be filed on or before the last
date fixed for the filing of claims in the
domiciliary delinquency proceedings.

(2) Controverted claims belonging to
claimants residing in this state may either:

(a) Be proved in the domiciliary state as
provided by the law of that state; or

(b) If ancillary proceedings have been
commenced in this state, be proved in those
proceedings.

(3) In the event that any such claimant
elects to prove a claim in this state, the
claimant shall file a claim with the ancillary
receiver in the manner provided by this
chapter for the proving of claims against in-
surers domiciled in this state, and the claim-
ant shall give notice in writing to the
receiver in the domiciliary state, either by
registered or certified mail or by personal
service at least 40 days prior to the date set
for hearing. The notice shall contain a con-
cise statement of the amount of the claim,
the facts on which the claim is based, and
the priorities asserted, if any. If the
domiciliary receiver, within 30 days after the
giving of such notice, shall give notice in
writing to the ancillary receiver and to the
claimant, either by registered or -certified
mail or by personal service, of intention to
contest such claim, the domiciliary receiver
shall be entitled to appear or to be repre-
sented in any proceeding in this state in-
volving the adjudication of the claim. The
final allowance of the claim by the courts of
this state shall be accepted as conclusive as
to its amount, and shall also be accepted as
conclusive as to its priority, if any, against
special deposits or other security located
within this state. [Formerly 751.050]

734.280 Form of claim; notice; hearing.
(1) All claims against an insurer, against
which delinquency proceedings have been
begun, shall set forth in reasonable detail the
amount of the claim, or the basis upon which
such amount can be ascertained, the facts
upon which the claim is based, and the pri-
orities asserted, if any. All such claims shall
be verified by the affidavit of the claimant,
or someone authorized to act on behalf of the
claimant and having knowledge of the facts,
and shall be supported by such documents as
may be material thereto.
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(2) All claims filed in this state shall be
filed with the receiver, whether domiciliary
or ancillary, in this state, on or before the
last date for filing as specified in this chap-
ter.

(3) After the expiration of any period for
filing of claims, the receiver shall report the
claims filed within such period to the court,
specifying in such report the recommen-
dation of the receiver with respect to the
action to be taken thereon. Upon receipt of
such report, the court shall fix a time for
hearing such claims and shall direct that the
claimants or the receiver, as the court shall
specify, shall give such notice as the court
shall determine to such persons as shall ap-
pear to the court to be interested therein.
All such notices shall specify the time and
place of the hearing and shall concisely state
the amount and nature of the claim, the pri-
orities asserted, if any, and the recommen-
dation of the receiver with reference thereto.

(4) At the hearing all persons interested
shall be entitled to appear and the court
shall enter an order allowing, allowing in
part, or disallowing the claim. Any such or-
der shall be deemed to be an appealable or-
der. [1967 c.359 §282]

734.290 Priority of preferred claims. (1)
In a delinquency proceeding against an in-
surer domiciled in this state, claims owing to
residents of ancillary states shall be pre-
ferred claims if like claims are preferred un-
der the laws of this state. All such claims
whether owing to residents or nonresidents
shall be given equal priority of payment from
general assets regardless of where such as-
sets are located.

(2) In a delinquency proceeding against
an insurer domiciled in a reciprocal state,
claims owing to residents of this state shall
be preferred if like claims are preferred by
the laws of that state. [1967 ¢.359 §283]

734.300 Priority of special deposit
claims. The owners of special deposit claims
against an insurer for which a receiver is
appointed in this or any other state shall be
given priority against their several special
deposits in accordance with the provisions
of the statutes governing the creation and
maintenance of such deposits. If there is a
deficiency in any such deposit so that claims
secured thereby are not fully discharged
therefrom, the claimants may share in the
general assets, but such sharing shall be de-
ferred wuntil general creditors, and also
claimants against other special deposits who
have received smaller percentages from their
respective special deposits, have been paid
percentages of their claims equal to the per-

centage paid from the special deposit. [1967
c.359 §284]
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734.310 Priority of secured claims. The
owner of a secured claim against an insurer
for which a receiver has been appointed in
this or any other state may surrender the
security and file a claim as a general credi-
tor, or the claim may be discharged by resort
to the security, in which case the deficiency,
if any, shall be treated as a claim against the
general assets of the insurer on the same
basis as claims of unsecured creditors. If the
amount of the deficiency has been adjudi-
cated in ancillary proceedings as provided in
this chapter, or if it has been adjudicated by
a court of competent jurisdiction in pro-
ceedings in which the domiciliary receiver
has had notice and opportunity to be heard,
such amount shall be conclusive; otherwise
the amount shall be determined in the delin-

quency proceeding in the domiciliary state.
[Formerly 751.080]

734.320 Attachment and garnishment
of assets. During the pendency of delin-
quency proceedings in this or any reciprocal
state no action or proceeding in the nature
of an attachment, garnishment or execution
shall be commenced or maintained in the
courts of this state against the delinquent
insurer or its assets. Any lien obtained by
any such action or proceeding within four
months prior to the commencement of any
such delinquency proceeding or at any time
thereafter shall be void as against any rights
arising in such delinquency proceeding. [1967
c.359 §286]

734330 [Formerly 751.110; repealed by 1993 c.447
§122]

734.340 Date rights fixed on liqui-
dation. The rights and liabilities of the in-
surer and of its creditors, policyholders,
stockholders, members, subscribers, and all
other persons interested in its estate, shall,
unless otherwise directed by the court, be
fixed as of the date on which the order di-
recting the liquidation of the insurer is filed
in the office of the clerk of the court which
makes the order, subject to the provisions of
ORS 734.380 with respect to the rights of

claimants holding contingent claims. [1967
c.359 §288]
734.350 Voidable transfers. (1) Any

transfer of, or lien upon, the property of an
insurer, other than as provided in ORS
734.320 which is made or created within four
months prior to the commencement of a de-
linquency proceeding with the intent of giv-
ing to any creditor, or of enabling the
creditor to obtain, a greater percentage of
the debt than any other creditor of the same
class, and which is accepted by such creditor
having reasonable cause to believe that such
a preference will occur, shall be voidable.

(2) Every director, officer, employee,
stockholder, member, subscriber, and any
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other person acting on behalf of such insurer
who shall be concerned in any such act or
deed and every person receiving thereby any
property of such insurer or the benefit
thereof, shall be personally liable therefor
and shall be bound to account to the Direc-
tor of the Department of Consumer and
Business Services.

(3) The director, as receiver in any pro-
ceeding under this chapter, may avoid any
transfer of, or lien upon, the property of an
insurer which any creditor, stockholder, sub-
scriber or member of such insurer might
have avoided, and may recover the property
so transferred, unless such person was a
bona fide holder for value prior to the com-
mencement of the delinquency proceeding.
Such property or its value may be recovered
from anyone who has received it, except a
bona fide holder for value as specified in this
subsection. [1967 ¢.359 §289]

734.360 Preference of claims. Except as
provided in ORS 734.310 for secured claims,
the claims to be paid in full in delinquency
proceedings prior to the payment of any
gther claims, and the order of payment, shall

e:

(1) Expenses of administration of the de-
linquency proceedings and expenses of the
Oregon Insurance Guaranty Association or
similar organization in another state han-
dling claims in accordance with ORS 734.510
to 734.710;

(2) All claims under policies, including
third party claims and claims under
nonassessable policies for unearned premi-
ums, and all claims by the Oregon Insurance
Guaranty Association, the Oregon Life and
Health Insurance Guaranty Association or
any similar organization in another state for
payment of covered claims or contractual
obligations;

(3) Claims legally due and owing by the
insurer to the United States;

(4) If the insurer is domiciled in this
state, compensation or wages actually owing
to salaried employees other than officers of
the insurer, for services rendered within
three months prior to the commencement of
the delinquency proceeding, but not exceed-
ing $2,000 for each such employee;

(56) Claims legally due and owing by the
insurer to this state; and

(6) Claims, including special deposit
claims, owing to any person, including this
state, that by the laws of this state is enti-
tled to priority. [1967 c.359 §290; 1977 c.793 §7; 1983
¢.223 §1; 2001 ¢.974 §3]

734.370 Offsets. No offsets shall be al-
lowed in cases of mutual debts or mutual
credits between the insurer and another per-
son in connection with any domestic delin-
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quency proceeding under this chapter, except
for cases of policy loans and cases of rein-
surance and except for insurance producers’
balances, excluding unearned return commis-
sions. [1967 c.359 §291; 1989 c.425 §14; 2003 c.364 $86]

734.380 Allowance of certain claims.
(1) A contingent claim against an insurer or
a claim based upon a cause of action or suit
against an insured of an insurer shall be
filed, presented and reported in the same
manner and within the same time limitations
as provided in this chapter for a noncontin-
gent claim. Such claims shall be allowed to
share in a distribution of assets in the same
manner as noncontingent claims of the same
class and priority, provided that before any
such sharing and distribution:

(a) If the claim is a contingent claim
against the insurer, it becomes an absolute
claim either as a result of proof presented or
litigation; or

(b) If the claim is based upon a cause of
action or suit against an insured of the in-
surer, a judgment is obtained against the in-
sured or it may be reasonably inferred from
proof presented that the claimant would be
able to obtain such a judgment; in no case,
however, shall all of the claims so presented
and allowed arising out of a single act of the
insured exceed the maximum liability of the
insurer under its policy with or affecting the
insured.

(2) Nothing in subsection (1) of this sec-
tion shall prevent or bar the Director of the
Department of Consumer and Business Ser-
vices from compromising a disputed claim
with the claimant, whether contingent or
noncontingent, if such compromise is justi-
fied and supported by the facts and circum-
stances.

(3) If full or partial distribution to non-
contingent claimants is authorized or di-
rected by the court prior to satisfaction of
the requirements of subsection (1)(a) or (b)
of this section, with respect to particular
claims the director shall retain a sum equal
to the amount which would have been paid
on the contingent claim if such requirements
had then been met. The amount so withheld
shall be distributed to the person or persons
found by the court to be entitled thereto at
such time as the claim is fully established as
provided in subsection (1) of this section, or
the director is satisfied that the claim is
without merit or cannot be so proved or es-
tablished, or the statute of limitations, if
timely asserted, would bar further consider-
ation or recovery thereon.

(4) No judgment entered after the date
of entry of a liquidation order shall be con-
sidered in the liquidation proceedings as evi-
dence of liability or of the amount of
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damages, and no judgment entered on default
or inquest or by collusion after commence-
ment of a delinquency proceeding shall be
considered as conclusive evidence in the lig-
uidation proceeding, either of liability or of
the amount of damages. [1967 ¢.359 §292]

734.390 Time to file claims. (1) If upon
the granting of an order of liquidation under
this chapter, or at any time thereafter during
the liquidation proceeding, the insurer shall
not be clearly solvent, the court shall, after
such notice and hearing as it considers
proper, make an order declaring the insurer
to be insolvent. Thereupon, regardless of any
prior notice which may have been given to
creditors, the Director of the Department of
Consumer and Business Services shall notify
all persons who may have claims against the
insurer and who have not filed proper proofs
thereof, to present the same to the director,
at a place specified in the notice, within four
months from the date of the entry of such
insolvency order or within such longer time
as the court shall prescribe. The last day for
filing of proofs of claims shall be specified in
the notice. The notice shall be given in a
manner determined by the court.

(2) Proofs of claims may be filed subse-
quent to the date specified, but no such
claim shall share in the distribution of the
assets until all allowed claims, proofs of
which have been filed on or before such date,
have been paid in full. [1967 c.359 §293]

734400 Report for assessment; do-
mestic mutual and reciprocal insurers.
Within three years from the date an order
of rehabilitation or liquidation of a domestic
mutual insurer or a domestic reciprocal in-
surer was filed in the office of the clerk of
the court by which such order was made, the
Director of the Department of Consumer and
Business Services may make a report to the
court setting forth:

(1) The reasonable value of the assets of
the insurer;

(2) The insurer’s probable liabilities; and

(3) The probable necessary assessment, if
any, to pay all claims and expenses in full,

including expenses of administration. [1967
c.359 §294]

734.410 Levy of assessment; domestic
mutual and reciprocal insurers. (1) Upon
the basis of the report provided for in ORS
734.400, including any amendments thereof,
the court, ex parte, may levy one or more
assessments against all persons who, as
shown by the records of the insurer, were
members (in the case of a mutual insurer) or
subscribers (in the case of a reciprocal in-
surer) at any time within one year prior to
the commencement of the delinquency pro-
ceeding.
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(2) Such assessment or assessments shall
cover the excess of the probable liabilities
over the reasonable value of the assets, to-
gether with the estimated cost of collection
and percentage of uncollectibility thereof.
The total of all assessments against any
member or subscriber, with respect to any
policy, whether levied pursuant to this chap-
ter or pursuant to any other provisions of
the Insurance Code, shall be no greater than
the amount specified in the policy of the
member or subscriber and as limited under
the Insurance Code; except that, if the court
finds that the policy was issued at a rate of
premium below the minimum rate lawfully
permitted for the risk insured, the court may
determine the upper limit of such assessment
on the basis of such minimum rate.

(3) No assessment shall be levied against
any member or subscriber with respect to
any nonassessable policy issued in accor-
dance with the Insurance Code. [1967 c.359 §295]

734.420 Order to pay assessment. After
levy of assessment as provided in ORS
734.410 and upon the filing of a further de-
tailed report by the Director of the Depart-
ment of Consumer and Business Services, the
court shall issue an order directing each
member (in the case of a mutual insurer) or
each subscriber (in the case of a reciprocal
insurer) if the member or subscriber shall
not pay the amount assessed against the
member or subscriber to the director on or
before a day to be specified in the order, to
show cause why the member or subscriber
should not be held liable to pay such assess-
ment together with costs as set forth in ORS
734.440, and why the director should not
have judgment therefor. [1967 c.359 §296]

734.430 Publication and transmittal of
assessment order. The Director of the De-
partment of Consumer and Business Services
shall cause a notice of the assessment order
issued under ORS 734.420, which shall set
forth a brief summary of the contents of such
order, to be:

(1) Published in such manner as shall be
directed by the court; and

(2) Enclosed in a sealed envelope, ad-
dressed and mailed, postage prepaid, to each
member or subscriber liable thereunder, at
the last-known address of the member or
subscriber as it appears on the records of the
insurer, at least 20 days before the return
day of the order to show cause specified in
the assessment order. [1967 ¢.359 §297]

734.440 Judgment upon assessment. (1)
On the return day of the order to show cause
specified in the assessment order issued un-
der ORS 734.420, if the member or subscriber
does not appear and serve verified objections
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upon the Director of the Department of Con-
sumer and Business Services, the court shall
make an order adjudging that such member
or subscriber is liable for the amount of the
assessment against the member or sub-
scriber, together with $10 costs, and that the
director may have judgment against the
member or subscriber therefor.

(2) If on such return day the member or
subscriber shall appear and serve verified
objections upon the director, there shall be
a full hearing before the court or a referee
to hear and determine the matter. The court,
after such hearing, shall make an order ei-
ther negativing the liability of the member
or subscriber to pay the assessment or af-
firming liability to pay the whole or some
part thereof, together with $25 costs and the
necessary disbursements incurred at such
hearing, and directing that the director, in

the latter case, may have judgment therefor.
[1967 ¢.359 §298; 2003 ¢.576 §221]

OREGON INSURANCE
GUARANTY ASSOCIATION

734.510 Definitions for ORS 734.510 to
734.710. As used in ORS 734.510 to 734.710,
unless the context requires otherwise:

(1) “Association” means the Oregon In-
surance Guaranty Association created by
ORS 734.550.

(2) “Board” means the board of directors
of the association.

(3) “Controlled insurer” means an insurer
70 percent or more of whose stock is owned
by a corporation, or by two or more corpo-
rations that are under common ownership.

(4)(a) “Covered claim” means an unpaid
claim, including a claim for unearned premi-
ums and a claim by the Workers’ Benefit
Fund for payments made pursuant to ORS
chapter 656, that arises out of and is within
the coverage and limits of an insurance pol-
icy to which ORS 734.510 to 734.710 apply
and which is in force at the time of the oc-
currence giving rise to the unpaid claim,
made by a person insured under such policy
or by a person suffering injury or damage for
which a person insured under such policy is
legally liable, if:

(A) The insurer issuing the policy be-
comes an insolvent insurer after September
9, 1971; and

(B) The claimant or insured is a resident
of this state at the time of the occurrence
giving rise to the unpaid claim, or the prop-
erty for which claim arises is permanently
located in this state.

(b) “Covered claim” does not include:

(A) Any amount in excess of the applica-
ble limits of liability provided by an insur-
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ance policy to which ORS 734.510 to 734.710
apply;

(B) Any amount due any reinsurer, in-
surer, insurance pool or underwriting associ-
ation as subrogated recoveries or otherwise;

(C) Except for claims arising out of
workers’ compensation policies subject to
ORS chapter 656, a claim filed with the as-
sociation after the final date set by the court
for the filing of claims against the liquidator
or receiver of an insolvent insurer; or

(D) Any first party claim by an insured
whose net worth exceeds $25 million on De-
cember 31 of the year next preceding the
date the insurer becomes an insolvent in-
surer, provided that an insured’s net worth
on such date is deemed to include the aggre-
gate net worth of the insured and all of its
f)ubsidiaries as calculated on a consolidated

asis.

(5) “Dividend” means any payment made
to the stockholders of a controlled insurer,
which payment is directly related to owner-
ship of the stock.

(6) “Insolvent insurer” means a member
insurer:

(a) Authorized to transact insurance in
this state either at the time the policy was
issued or at the time of the occurrence giv-
ing rise to the unpaid claim;

(b) Against which a final order of liqui-
dation, with a finding of insolvency, has been
entered by a court of competent jurisdiction
in the insurer’s domicile after September 9,
1971; and

(¢) With respect to which no order, judg-
ment or finding relating to the insolvency of
the insurer, whether preliminary or tempo-
rary in nature or otherwise, has been issued
by a court of competent jurisdiction or by
any insurance commissioner, insurance de-
partment or similar official or body prior to
September 9, 1971, or which was in fact in-
solvent prior to September 9, 1971, and such
de facto insolvency was or should have been
known by the chief insurance regulatory of-
ficial of its domicile.

(7) “Member insurer” means an insurer,
including a reciprocal insurer, authorized to
transact insurance in this state that writes
any kind of insurance to which ORS 734.510
to 734.710 apply.

(8) “Net direct written premiums” means
direct gross premiums written in this state
on insurance policies to which ORS 734.510
to 734.710 apply, less return premiums
thereon and dividends paid or credited to
policyholders on such direct business. “Net
direct written premiums” does not include
premiums on contracts between insurers or
reinsurers.

Title 56

Page 15

(9) “Plan” means the plan of operation
of the association established pursuant to

ORS 734.590. [1971 c.616 §5; 1977 ¢.793 §8; 2001 c.974
§1; 2003 ¢.576 §556]

734.520 Purpose. The purpose of ORS
734.510 to 734.710 is to provide for the pay-
ment of covered claims under certain insur-
ance policies to avoid excessive delay in
payment and to avoid financial loss to
claimants or policyholders because of the in-
solvency of an insurer, to assist in the de-
tection and  prevention of insurer
insolvencies, to provide an association to as-
sess the cost of such protection among in-
surers and to assist in the liquidation of
iré?ggg]rs as provided in this chapter. [1971
C.

734.530 Construction. ORS 734.510 to
734.710 shall be liberally construed to effect

the purposes provided in ORS 734.520. [1971
¢.616 §3]

734.540 Application. ORS 734.510 to
734.710 apply to all kinds of direct insurance
except life, health, title, surety, credit, mort-
gage guaranty, home protection insurance,
wet marine and transportation insurance and
insurance against the risk of economic loss
assumed under a less than fully insured em-
ployee health benefit plan whether issued or

delivered as health or casualty insurance.
[1971 ¢.616 §4; 1977 c.600 §2; 1981 c.247 §14; 1993 c.649
§71

734.550 Oregon Insurance Guaranty
Association; all insurers required to be
members; formation of operating plan.
There is created the Oregon Insurance
Guaranty Association. Each insurer that is
a member insurer shall become and remain
a member of the association as a condition
of its authority to transact insurance in this
state. The association shall perform its func-
tions in accordance with a plan of operation
established under ORS 734.590, and shall ex-
ercise its powers through its board of direc-
tors. [1971 c.616 §6]

734.555 Application to association of
certain laws governing corporations; ex-
ception. The provisions, procedures and re-
quirements of ORS chapter 60 relating to a
registered office, registered agent and to ser-
vice of process, notice and demand shall
govern the Oregon Insurance Guaranty As-
sociation, except that the Director of the
Department of Consumer and Business Ser-
vices shall be substituted for the Secretary
of State as the person with whom all filings
shall be made and upon whom, in the cir-
cumstances specified by statute, such service
may be effected. [1977 c.600 §6; 1987 c¢.846 §12]

734.560 Association board of directors;
terms; vacancies; compensation and ex-
penses; quorum. (1) The board of directors
of the Oregon Insurance Guaranty Associ-
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ation shall consist of nine members selected
by the member insurers, subject to the ap-
proval of the Director of the Department of
Consumer and Business Services. The term
of each member of the board shall be as
specified in the plan, but in no event for
longer than four years. A vacancy on the
board shall be filled for the remainder of the
unexpired term in the same manner as for
the initial selection. If the initial selection
of members is not made within 60 days after
September 9, 1971, the director may select
the initial members.

(2) In making or approving selections to
the board, the director shall consider, among
other things, whether member insurers are
fairly represented.

(3) A member of the board shall receive
no compensation for services as a member.
However, a member shall be reimbursed by
the association for actual and necessary
travel and other expenses incurred by the
member in the performance of duties.

(4) A majority of the members of the
board constitutes a quorum for the transac-
tion of business. [1971 c.616 §7]

734.570 Required functions of associ-
ation. The Oregon Insurance Guaranty As-
sociation shall:

(1) Be obligated to pay covered claims
existing at the time of determination of in-
solvency of an insurer or arising within 30
days after the determination of insolvency.
Except for covered claims arising out of
workers’ compensation policies, such obli-
gation shall include only that amount of each
covered claim that is less than $300,000. The
association shall pay the full amount of any
covered claim arising out of a workers’ com-
pensation policy, less any amount paid on a
covered claim by the Workers’ Benefit Fund
pursuant to ORS chapter 656. In no event
shall the association be obligated in an
amount in excess of the obligation of the in-
solvent insurer under the policy from which
the claim arises, or for claims arising after
the policy expiration, policy replacement by
the insured or policy cancellation caused by
the insured.

(2) Be the insurer to the extent of the
association’s obligation on the covered
claims and to such extent have all the rights,
duties and obligations of the insolvent in-
surer as if the insurer had not become insol-
vent.

(3) Assess member insurers the amounts
necessary to pay the expenses incurred by
the association in meeting its obligations and
exercising its duties and powers under ORS
734.510 to 734.710. The assessments of each
member insurer shall be in the proportion
that the net direct written premiums of the
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member insurer for the preceding calendar
year bears to the net direct written premi-
ums of all member insurers for the preceding
calendar year, but shall in no event exceed
in any one year two percent of the member
insurer’s net direct written premiums for the
preceding calendar year. Each member in-
surer shall be notified of an assessment not
later than the 30th day before the day it is
due. If the funds of the association do not
provide in any one year an amount sufficient
to pay the obligations and expenses of the
association, the funds available shall be pro-
rated among the obligations and expenses,
and the unpaid portions shall be paid as soon
thereafter as funds become available. If an
assessment would cause a member insurer’s
financial statement to reflect amounts of
capital or surplus less than the minimum
amounts required for a certificate of author-
ity by any jurisdiction in which the member
insurer is authorized to transact insurance,
the association may exempt from or defer
payment of the assessment, in whole or in
part, by the member insurer. However, if the
member insurer is a controlled insurer, the
association, in making determinations re-
garding the exemption or deferral of assess-
ments, shall treat all dividends paid during
the three calendar years immediately preced-
ing the year in which the assessment is made
as assets of the insurer just as if such divi-
dends had not been paid. Each member in-
surer designated as a servicing facility may
set off against any assessment authorized
payments made on covered claims and ex-
penses incurred in the payment of such
claims by the member insurer in its capacity
as a servicing facility.

(4) Investigate claims brought against the
association and adjust, compromise, settle
and pay covered claims to the extent of the
association’s obligation, and review settle-
ments, releases and judgments to which the
insolvent insurer or its insureds were parties
to determine the extent to which such
settlements, releases and judgments may be
properly contested.

(5) Reimburse servicing facilities and
employees of the association for obligations
and expenses incurred and paid in the han-
dling of claims on behalf of the association,
and pay all other expenses the association
incurs in carrying out ORS 734.510 to
734.710. [1971 c.616 §8; 1977 c.793 §9; 2001 c.974 §9]

734.575 Refunds from association de-
posited in General Fund. Any sums ac-
quired by refund from the Oregon Insurance
Guaranty Association that have previously
been written off by contributing insurers and
offset against corporate excise taxes or fire
insurance gross premiums taxes, and are not
then needed for purposes of ORS 734.510 to
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734.710, shall be paid by the association to
the Director of the Department of Consumer
and Business Services and deposited with the
State Treasurer for credit to the General
Fund of this state. [1977 c.793 §3; 1985 c.686 §1; 1995
¢.786 §8; 2003 c.568 §4]

734.577 [1987 ¢.582 §1; 1991 c.67 §196; 2003 c.14 §448;
repealed by 2005 c.755 §59]

734579 Recoupment assessments;
rules. (1) Each member insurer subject to an
Oregon Insurance Guaranty Association as-
sessment pursuant to ORS 734.570 (3) shall
recoup the amount of the assessment through
a recoupment assessment imposed on net di-
rect written premiums. The member insurer
shall fix the amount of the recoupment as-
sessment at an amount sufficient to reim-
burse the member insurer for the amount of
Oregon Insurance Guaranty Association as-
sessments paid by the member insurer.

(2) Each member insurer shall annually
certify to the Director of the Department of
Consumer and Business Services the total
amount of recoupment assessments assessed
for the year and that the amount assessed
does not exceed the amount of Oregon In-
surance Guaranty Association assessments
imposed and not previously recouped or off-
set against corporate excise taxes or fire in-
surance gross premiums taxes.

(3) The director may by rule establish a
minimum threshold for which a recoupment
assessment under subsection (1) of this sec-
tion need not be made.

(4) The Department of Consumer and
Business Services, pursuant to rules adopted
by the director, may audit member insurer
determinations of recoupment assessments.

(5) Recoupment assessments shall be sep-
arately stated on premium billing statements.
Recoupment assessments may not be consid-

ered gross premiums for any purpose. [2003
c.568 §2]

734.580 Discretionary functions of as-
sociation. The Oregon Insurance Guaranty
Association may:

(1) With the approval of the Director of
the Department of Consumer and Business
Services, employ or retain such persons or
designate such servicing facilities as are
necessary to handle claims and perform the
other duties of the association. Servicing fa-
cilities so designated may be foreign corpo-
rations or associations.

(2) Borrow funds necessary to carry out
ORS 734.510 to 734.710, in such manner as
may be specified in the plan.

(3) Sue or be sued.

(4) Negotiate and become a party to such
contracts as are necessary to carry out ORS
734.510 to 734.710.
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(5) At the end of any calendar year, re-
fund to member insurers, in proportion to an
insurer’s payments to the association, that
amount by which the board of directors find
that the funds of the association exceed its
current claims and expenses plus the liabil-
ities estimated for the coming year.

(6) Perform such other acts as are neces-
sary or proper to carry out ORS 734.510 to
734.710. [1971 c.616 §9]

734.590 Plan of operation; submission
to director; rules. (1) The Oregon Insurance
Guaranty Association shall submit to the
Director of the Department of Consumer and
Business Services not later than 90 days af-
ter September 9, 1971, a plan of operation,
and may thereafter submit such amendments
thereto as will provide for the reasonable
and equitable exercise of the duties and
powers of the association. The plan of opera-
tion, and any amendments thereto, shall be-
come effective upon approval in writing by
the director.

(2) If the association fails to submit a
plan that receives the approval of the direc-
tor as provided in subsection (1) of this sec-
tion, or if the association thereafter fails to
maintain a plan satisfactory to the director,
the director shall by rule prescribe a plan of
operation that meets the standards provided
in subsection (1) of this section. A plan pre-
scribed by the director shall remain in effect
until the director by rule provides otherwise.

(3) No member insurer shall fail to com-
ply with the currently effective plan of oper-
ation. [1971 c¢.616 §10]

734.600 Contents of plan of operation.
A plan of operation shall:

(1) Establish procedures for the sub-
mission, processing and payment of claims
against the Oregon Insurance Guaranty As-
sociation.

(2) Establish procedures for record keep-
ing, payment of expenses and administration
of all other financial affairs of the associ-
ation.

(3) Establish times and places for meet-
ings of the board.

(4) Establish procedures for selection of
the board of directors and for approval of
that selection by the Director of the Depart-
ment of Consumer and Business Services.

(5) Establish a procedure for appeal by a
member insurer to the director of final ac-
tions or decisions of the association.

(6) Establish such other procedures as
may be necessary or proper to carry out the

duties and powers of the association. [1971
c.616 §11]
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734.610 Notification to association of
insurer insolvency; furnishing association
with premium information. The Director
of the Department of Consumer and Business
Services shall:

(1) Notify the Oregon Insurance Guar-
anty Association of the insolvency of an in-
surer not later than three days after the
director receives notice of the determination
of insolvency.

(2) Upon request of the board, provide
the association with a statement of the net
direct written premiums of each member in-

surer for the preceding calendar year. [1971
c.616 §12]

734.620 Notification of insolvency to
insured persons; revocation of desig-
nation of servicing facility. The Director
of the Department of Consumer and Business
Services may:

(1) Require the Oregon Insurance Guar-
anty Association to notify the insureds of an
insolvent insurer of the determination of in-
solvency and of their rights under ORS
g34.510 to 734.710. Such notification may be

y:

(a) Certified or first-class mail to the ad-
dress of each such person as it last appears
in the records of the director or the insurer;

(b) Publication in a newspaper of general
circulation in this state if the addresses of
those persons to be notified is not available
from the records of the director or the in-
surer; or

(c) Any combination of the methods re-
ferred to in paragraphs (a) and (b) of this
subsection that the association considers
likely to inform the persons of their rights
under ORS 734.510 to 734.710.

(2) Revoke the designation of any servic-
ing facility that the director finds is not
processing and paying claims in the manner
provided in the plan and in ORS 734.510 to
734.710. [1971 c.616 §13]

734.630 Assignment of claim rights;
filing statements of paid claims; effect of
claim settlements. (1) Any person who re-
covers on a covered claim under ORS 734.510
to 734.710 thereby assigns the rights of the
person under the insurance policy to the Or-
egon Insurance Guaranty Association to the
extent of such recovery. Every person who
seeks the protection of ORS 734.510 to
734.710 shall cooperate with the association
to the same extent such person would have
been required to cooperate with the insolvent
insurer. The association shall have no cause
of action against the insureds of an insolvent
insurer for any sums paid, except for those
causes of action the insolvent insurer would
have had if such sums had been paid by the
insolvent insurer. If an insolvent insurer op-
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erates on the assessment plan, the payment
of claims by the association does not reduce
the liability of the insured to the receiver for
unpaid assessments.

(2) Periodically the association shall file
with the receiver statements of the covered
claims paid by the association and estimates
of anticipated claims against the association.
Such filings shall preserve the rights of the
association against the assets of the insol-
vent insurer.

(3) The receiver shall be bound by settle-
ments of covered claims by the association
or a similar organization in another state.
The court having jurisdiction shall grant
such claims priority in accordance with ORS
734.360. [1971 c.616 §14; 2001 ¢.974 §4]

734,635 Disbursing assets of insolvent
insurer to association; court approval;
notice to other states. (1) Not later than
120 days from the date the order of liqui-
dation of a member insurer is filed in the of-
fice of the clerk of the court by which the
order was made, that insurer’s receiver shall
make application to the court for approval
of a proposal to disburse the insurer’s
marshalled assets to the Oregon Insurance
Guaranty Association from time to time as
those assets become available.

(2) A proposal made by a receiver under
subsection (1) of this section shall include,
but not be limited to, provisions for:

(a) Reserving amounts for the payment
of those claims described in ORS 734.360;

(b) Disbursing the marshalled assets of
the insolvent insurer to the association in an
amount estimated to be at least equal to the
claim payments to be made by the associ-
ation for which the association could assert
a claim against the insolvent insurer;

(¢) Disbursing the marshalled assets in
the amount available when the marshalled
assets do not equal the amount of the claim
payments to be made by the association for
which the association could assert a claim
against the insolvent insurer;

(d) Securing an agreement from the asso-
ciation to return to the receiver any assets
previously disbursed that may be required to
pay the claims of secured creditors and the
claims described in ORS 734.360; and

(e) A complete report by the association
to the receiver accounting for all assets dis-
bursed to the association under this section,
expenditures made from those assets and any
interest earned by the association on those
assets.

(3) When an insurer’s receiver intends to
make application to a court for approval of
a proposal to disburse the insurer’s
marshalled assets to the association under
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this section, the receiver shall give notice of
the application, at least 30 days prior to fil-
ing the application with the court, to the in-
surance supervisory official and the
insurance guaranty agency that performs
functions similar to that of the association
of each state in which the insolvent insurer
was authorized. [1977 c.793 §2; 2001 ¢.974 §10]

734.640 Claim priority. (1) Any person
who has a claim under an insurance policy
against an insurer other than an insolvent
insurer which would also be a covered claim
against an insolvent insurer must first ex-
haust the remedies under such policy.

(2) Any person who has a claim that may
also be recovered from one or more insur-
ance guaranty agencies that perform func-
tions similar to that of the Oregon Insurance
Guaranty Association shall first seek recov-
ery from whichever organization serves the
place of residence of the insured, except that:

(a) Recovery on first party claims for
damage to property with a permanent lo-
cation shall first be sought from whichever
organization serves the location of the prop-
erty; and

(b) Recovery on workers’ compensation
claims shall first be sought from whichever
organization serves the residence of the
claimant.

(8) Any recovery under ORS 734.510 to
734.710 from the association shall be reduced
by the amount of any recovery pursuant to

subsections (1) and (2) of this section. [1971
¢.616 §16; 1977 ¢.793 §10]

734.650 Notifying director of impaired
insurers; examination; reports on im-
paired insurers. (1) Whenever the board ob-
tains any information indicating that any
member insurer is impaired or in a financial
condition hazardous to the policyholders or
the public, the board shall so notify the Di-
rector of the Department of Consumer and
Business Services.

(2) The board may request the director to
examine any member insurer that the board
in good faith believes to be impaired or in a
financial condition hazardous to the policy-
holders or the public. The director shall
cause the examination to begin within 30
days after the receipt of any such request.
Except as otherwise provided in ORS 734.510
to 734.710, the examination shall be con-
ducted as provided in ORS chapter 731.

(3) The director shall report the results
of an examination to the board and shall no-
tify the board whenever the director has
reasonable cause to believe during an exam-
ination that the insurer is impaired or insol-
vent. The results of the completed
examination shall not be released to the
board before release to the public. The re-
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quest for examination shall not be available
for public inspection before release of the
results of the examination to the public.

(4) The board may make such reports and
recommendations to the director regarding
the insolvency, liquidation, rehabilitation or
conservation of member insurers as the
board considers appropriate. Any such re-
ports or recommendations are not public re-
cords. [1971 c.616 §17]

734.660 Regulation of association as
insurer. The Oregon Insurance Guaranty
Association is subject to regulation by the
Director of the Department of Consumer and
Business Services in the same manner as an
insurer. Not later than March 30 of each
year, the board shall submit to the director,
in a form approved by the director, a finan-

g{g}l report for the preceding year. [1971 c.616

734.670 Exemption of association from
payment of fees and taxes. Except for
taxes levied on real or personal property, the
Oregon Insurance Guaranty Association
shall be exempt from the payment of all fees
and taxes levied by this state or by any city,
county, district or other political subdivision
of this state. [1971 c.616 §19]

734.680 [1971 ¢.616 §20; repealed by 1977 ¢.793 §11]

734.690 Immunity from legal action.
No person shall have a cause of action
against any member insurer, the Oregon In-
surance Guaranty Association or its em-
ployees or servicing facilities, any member
of the board, or the Director of the Depart-
ment of Consumer and Business Services or
employees of the director for any action
taken by them in carrying out ORS 734.510
to 734.710. [1971 c.616 §21]

734.695 Liability of insured of insol-
vent insurer. (1) The insured of an insolvent
insurer may not be personally liable for
amounts due any reinsurer, insurer, insur-
ance pool or underwrltlng association as
subrogation recoveries or otherwise up to the
applicable limits of liability provided by the
insurance policy issued by the insolvent in-
surer.

(2) Notwithstanding the provisions of
subsection (1) of this section, and except for
claims arising out of workers’ compensation
policies subject to ORS chapter 656, the Or-
egon Insurance Guaranty Association may
recover from the following persons the
amount of any covered claim paid on behalf
of such person under ORS 734.510 to 734.710:

(a) Any insured whose net worth exceeds
$25 million on December 31 of the year next
preceding the date the insurer becomes an
insolvent insurer and whose liability obli-
gations to other persons are satisfied in
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whole or in part by payments made under
ORS 734.510 to 734.710; and

(b) Any person who is an affiliate of the
insolvent insurer and whose liability obli-
gations to other persons are satisfied in
whole or in part by payments made under
gz]RS 734.510 to 734.710. [1977 c.793 §4; 2001 c.974

734.700 Defense of claims on default
of insolvent insurer. (1) Any pending pro-
ceeding in which an insolvent insurer is a
party or is obligated to defend a party in any
court of this state shall be stayed for 60 days
after the date a receiver is appointed by the
court to permit the Oregon Insurance Guar-
anty Association time to prepare a defense in
such proceedings.

(2) If any covered claim arises from a
judgment based on the default of the insol-
vent insurer or its failure to defend an in-
sured, the association may apply to have
such judgment set aside, and, upon such ap-
plication shall be permitted to defend against
the claim on the merits. [1971 c.616 §22]

734.710 Administration of delinquency
proceeding claims and expenses; applica-
tion of ORS 734.014, 734.026 and 734.110 to
734.440 to insurers. (1) In any delinquency
proceeding involving a member insurer, the
claims and expenses of the insurer shall be
administered as provided in ORS 734.510 to
734.710.

(2) Except as otherwise provided in ORS
734.510 to 734.710, ORS 734.014, 734.026 and

734.110 to 734.440 apply to a member insurer.
[1971 c.616 §23]

OREGON LIFE AND HEALTH
INSURANCE GUARANTY
ASSOCIATION

734.750 Short title. ORS 734.750 to
734.890 may be cited as the Oregon Life and

Health Insurance Guaranty Association Act.
[1975 ¢.251 §2]

734.760 Definitions for ORS 734.750 to
734.890. As used in ORS 734.750 to 734.890,
unless the context requires otherwise:

(1) “Account” means one of the three ac-
counts created under ORS 734.800.

(2) “Association” means the Oregon Life
and Health Insurance Guaranty Association
created under ORS 734.800.

(3) “Contractual obligation” means any
obligation under a covered policy or contract
or a certificate under a group policy or con-
tract.

(4) “Covered policy” means any policy or
contract or a certificate under a group policy
or contract to which ORS 734.750 to 734.890

apply.
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(56) “Disability insurance” means health
insurance that provides income payments to
an insured wage earner whose income is in-
terrupted due to an accident or illness. “Dis-
ability insurance” does not include workers’
compensation insurance.

(6) “Impaired insurer” means a member
insurer that is subject to an order of re-
habilitation under ORS 734.063 or an order
of conservation under ORS 734.200 after
September 13, 1975. “Impaired insurer” does
not include an insolvent insurer.

(7) “Insolvent insurer” means a member
insurer that, after September 13, 1975, is
placed under an order of liquidation by a
court of competent jurisdiction with a find-
ing of insolvency.

(8) “Long term care insurance” has the
meaning given that term in ORS 743.652.

(9)a) “Member insurer” means any in-
surer currently authorized to transact in this
state any kind of insurance to which ORS
734.750 to 734.890 apply, regardless of
whether the insurer’s authorization to trans-
act insurance was, in the past, suspended,
revoked, not renewed or voluntarily with-
drawn.

(b) “Member insurer” does not include:

(A) A hospital or medical service organ-
ization, whether for-profit or nonprofit;

(B) A health maintenance organization;
(C) A fraternal benefit society;
(D) A mandatory state pooling plan;

(E) A mutual assessment company or
other person that operates on an assessment
basis;

(F) An insurance exchange; or

(&) An organization that has a certificate
of authority limited to the issuance of chari-
table gift annuities under ORS 731.038.

(10) “Premiums” means direct gross in-
surance, including annuity, premiums writ-
ten on covered policies, less return premiums
thereon and dividends paid or credited to
policyholders on such direct business. “Pre-
miums” does not include premiums on con-
tracts between insurers and reinsurers or
any premiums on policies or contracts ex-
cluded under ORS 734.790.

(11)(a) place
means:

“Principal of business”

(A) For a plan sponsor or a person other
than a natural person, the state in which the
natural persons who establish policy for the
direction, control and coordination of the
operations of the entity as a whole primarily
exercise that function, as determined by the
association after considering the following
factors:
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(i) The state in which the primary exec-
utive and administrative headquarters of the
entity is located;

(i) The state in which the principal of-
fice of the chief executive officer of the en-
tity is located;

(iii) The state in which the board of di-
rectors or governing body of the entity con-
ducts the majority of its meetings;

(iv) The state in which the executive or
management committee of the board of di-
rectors of the entity conducts the majority
of its meetings; and

(v) The state from which the management
of the overall operations of the entity is di-
rected.

(B) For a benefit plan sponsored by affil-
iated companies comprising a consolidated
corporation, the state in which the holding
company or controlling affiliate has its prin-
cipal place of business as determined using
the factors set forth in subparagraph (A) of
this paragraph.

(C) For a plan sponsor of a benefit plan
for which more than 50 percent of the par-
ticipants in the benefit plan are employed in
a single state, the state in which those par-
ticipants are employed.

(D) Absent a specific or clear designation
of a principal place of business for a plan
sponsor of a benefit plan established or
maintained by two or more employers or
jointly by one or more employers and one or
more employee organizations, the principal
place of business of the association, commit-
tee, joint board of trustees or other govern-
ing body of the employer or employee
organization that has the largest investment
in the benefit plan.

(b) As used in this subsection, “plan
sponsor” means:

(A) The employer for a benefit plan es-
tablished or maintained by a single employer.

(B) The employee organization for a ben-
efit plan established or maintained by an
employee organization.

(C) For a benefit plan established or
maintained by two or more employers or
jointly by one or more employers and one or
more employee organizations, the associ-
ation, committee, joint board of trustees or
other governing bodies of the parties that
establish or maintain the benefit plan.

(12) “Resident” means a person to whom
contractual obligations are owed by a mem-
ber insurer and who resides in this state on
the date a court order is entered that deter-
mines the member insurer to be an impaired
insurer or an insolvent insurer. A person
may be a resident of only one state, which in
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the case of a person other than a natural
person shall be its principal place of busi-
ness. A citizen of the United States who re-
sides in a foreign country, or resides in a
United States possession, territory or
protectorate that does not have an associ-
ation similar to the association created un-
der ORS 734.800, shall be considered a
resident of the state of domicile of the in-
surer that issued the policies or contracts. If
a person could be covered by the association
of another state, whether as an owner, payee,
beneficiary or assignee, ORS 734.750 to
734.890 shall be construed with the laws of
the other state to result in coverage by only
one association.

(13) “Structured settlement annuity”
means an annuity purchased to fund periodic
payments for a plaintiff or other claimant in
payment for or with respect to personal in-
jury suffered by the plaintiff or other claim-
ant.

(14) “Supplemental contract” means a
written agreement entered into for the dis-
tribution of proceeds under a life or health
insurance policy or an annuity contract.

(15) “Unallocated annuity contract”
means an annuity contract or group annuity
certificate that is not issued to and owned
by an individual, except to the extent that
any annuity benefits may be guaranteed to
an individual under the contract or certif-

icate. [1975 c.251 §6; 1987 c.414 §180; 1991 c.811 §1; 2011
c.142 §1]

734.770 Purpose. The purpose of ORS
734.750 to 734.890 is to protect the persons
specified in ORS 734.790, subject to certain
limitations, against failure in the perform-
ance of contractual obligations, under life
and health insurance policies and annuity
contracts specified in ORS 734.790, because
of the impairment or insolvency of the in-
surer issuing such policies or contracts. To
provide this protection:

(1) An association of insurers is created
to enable the guarantee of payment of bene-
fits and continuation of coverages;

(2) Members of the Oregon Life and
Health Insurance Guaranty Association are
subject to assessment to provide funds to
carry out the purpose of ORS 734.750 to
734.890; and

(3) The association is authorized to assist
the Director of the Department of Consumer
and Business Services, in the prescribed
manner, in the detection and prevention of

insurer impairments or insolvencies. [1975
c.251 §3; 1991 c.811 §2]

734.780 Construction. ORS 734.750 to
734.890 shall be liberally construed to effect

the purpose provided in ORS 734.770. [1975
c.251 §5]

(2011 Edition)



734.790

INSURANCE

734.790 Application. (1) ORS 734.750 to
734.890 provide coverage for policies and
contracts specified in subsection (2) of this
section to the following persons who are not
provided coverage under the laws of another
state:

(a) To a person who is a resident, if the
person is an owner of or a certificate holder
under the policy or contract other than a
structured settlement annuity or, in the case
of an unallocated annuity contract, an em-
ployee participating in a governmental re-
tirement plan established under section 401,
403(b) or 457 of the United States Internal
Revenue Code or the beneficiaries of each
such individual if deceased.

(b) To a person who is not a resident, if
the person is an owner of or a certificate
holder under the policy or contract other
than a structured settlement annuity or, in
the case of an unallocated annuity contract,
an employee participating in a governmental
retirement plan established under section
401, 403(b) or 457 of the United States In-
ternal Revenue Code or the beneficiaries of
each such individual if deceased. This para-
graph applies to a person who is not a resi-
dent only if all of the following conditions
are met:

(A) The insurer that issued the policy or
contract must be a member insurer.

(B) The state in which the person resides
must have an association similar to the Ore-
gon Life and Health Insurance Guaranty As-
sociation.

(C) The person must not be eligible for
coverage by an association in the state in
which the person resides, as described in
subparagraph (B) of this paragraph, due to
the fact that the insurer was not authorized
to transact insurance or licensed in that
state at the time specified in the state’s
guaranty association law.

(c) To a person who, regardless of where
the person resides, is a beneficiary, assignee
or payee of the persons covered under para-
graph (a) or (b) of this subsection. This par-
agraph does not include a nonresident
certificate holder under a group policy or
contract.

(d) To a person who is a payee under a
structured settlement annuity, or to the ben-
eficiary of a payee if the payee is deceased,
if the payee:

(A) Is a resident, regardless of where the
contract owner resides; or

(B) Is not a resident, but only under both
of the following conditions:

(i) The contract owner of the structured
settlement annuity is a resident and is not
afforded any coverage by an association in
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another state that is similar to the associ-
ation created under ORS 734.800, or the con-
tract owner of the structured settlement
annuity is not a resident but the insurer that
issued the structured settlement annuity is
domiciled in this state and the state in which
the contract owner resides has an associ-
ation similar to the association created un-
der ORS 734.800; and

(i1) Neither the payee or beneficiary nor
the contract owner of the structured settle-
ment annuity is eligible for coverage by the
association of the state in which the payee
or contract owner resides.

(2) Except as limited by ORS 734.750 to
734.890, the association shall provide cover-
age to the persons specified in subsection (1)
of this section for direct nongroup life or
health insurance policies or annuity con-
tracts, for certificates under direct group
policies or contracts, and for supplemental
contracts to any of these, in each case issued
by member insurers.

(3) ORS 734.750 to 734.890 do not provide
coverage for:

(a) That portion of any policy or contract
not guaranteed by the member insurer or
under which the risk is borne by the policy-
holder or contract owner.

(b) Any policy or contract or part thereof
assumed by the impaired or insolvent insurer
under a contract of reinsurance, other than
reinsurance for which assumption -certif-
icates have been issued.

(c) Any policy or contract issued by a
health care service contractor complying
with ORS 750.005 to 750.095.

(d) Any policy or contract issued by a
fraternal benefit society.

(e) Any portion of a policy or contract to
the extent that the interest rate on which
the policy or contract is based, or to the ex-
tent that the interest rate, crediting rate or
similar factor determined by use of an index
or other external reference stated in the pol-
icy or contract for the purpose of calculating
returns or changes in value:

(A) Exceeds, when averaged over the pe-
riod of four years prior to the date on which
the member insurer becomes either an im-
paired or insolvent insurer under ORS
734.750 to 734.890, whichever occurs first, a
rate of interest determined by subtracting
four percentage points from Moody’s Corpo-
rate Bond Yield Average averaged for that
same four-year period or for a lesser period
if the policy or contract was issued less than
four years before the member insurer be-
comes either an impaired or insolvent in-
surer under ORS 734.750 to 734.890,
whichever occurred first; and
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(B) Exceeds, on and after the date on
which the member insurer becomes either an
impaired or insolvent insurer under ORS
734.750 to 734.890, whichever occurs first,
the rate of interest determined by subtract-
ing three percentage points from Moody’s
Corporate Bond Yield Average as most re-
cently available.

(f) Any portion of a policy or contract
issued to a plan or program of an employer,
association or similar entity to provide life
insurance, health insurance or annuity bene-
fits to its employees or members to the ex-
tent that the plan or program is self-funded
or uninsured, including benefits payable by
an employer, association or similar entity
under any of the following:

(A) A multiple employer welfare arrange-
ment as defined in section 3(40) (29 U.S.C.
1002(40)) of the Employee Retirement Income
Security Act of 1974, as amended.

(B) A minimum premium group insurance
plan.

(C) A stop-loss group insurance plan.

(D) An administrative services only con-
tract.

(g) Any portion of a policy or contract to
the extent that it provides dividends or ex-
perience rating credits or voting rights, or
provides that any fees or allowances be paid
to any person, including the policyholder or
contract owner, in connection with the ser-
vice to or administration of the policy or
contract.

(h) Any policy or contract issued in this
state by a member insurer at a time that the
insurer did not have a certificate of author-
ity to issue the policy or contract in this
state.

(i) Any unallocated annuity contract is-
sued to or in connection with an employee
benefit plan protected under the federal Pen-
sion Benefit Guaranty Corporation, regard-
less of whether the federal Pension Benefit
Guaranty Corporation has yet become liable
to make any payments with respect to the
benefit plan.

(j) Any portion of any unallocated annu-
ity contract that is not issued to or in con-
nection with a government retirement plan
referred to in subsection (1) of this section,
or a government lottery.

(k) Any coverage issued by the Oregon
Medical Insurance Pool.

(L) Any portion of a policy or contract to
the extent that the assessments required by
ORS 734.815 with respect to the policy or
contract are preempted by federal or state
law.

(m) An obligation that does not arise un-
der the express written terms of the policy
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or contract issued by the insurer to the pol-
icyholder or contract owner, including but
not limited to:

(A) Claims based on marketing materials;

(B) Claims based on side letters, riders
or other documents that were issued by the
insurer without meeting applicable policy or
contract form filing or approval require-
ments;

(C) Misrepresentations of, or regarding,
policy or contract benefits;

(D) Extracontractual claims, including
but not limited to claims related to bad faith
in the payment of claims, punitive or
exemplary damages or attorney fees or costs;
or

(E) A claim for penalties or consequen-
tial or incidental damages.

(n) A contractual agreement that estab-
lishes the member insurer’s obligations to
provide a book value accounting guaranty for
defined contribution benefit plan participants
by reference to a portfolio of assets that is
owned by the benefit plan or its trustee that
in either case is not an affiliate of the mem-
ber insurer.

(0) Any portion of a policy or contract to
the extent that portion provides for interest
or other changes in value to be determined
by the use of an index or other external ref-
erence stated in the policy or contract, but
the changes in value have not been credited
to the policy or contract, or as to which the
policyholder’s or contract owner’s rights are
subject to forfeiture, as of the date on which
the member insurer becomes either an im-
paired or insolvent insurer, whichever occurs
first. If the interest or changes in value in
a policy or contract are credited less fre-
quently than annually, for purposes of deter-
mining the values that have been credited
and are not subject to forfeiture under this
paragraph, the interest or change in value
that is determined by using the procedures
specified in the policy or contract shall be
credited as if the contractual date of credit-
ing interest or changing value was the date
of the impairment or insolvency, whichever
is earlier, and may not be subject to forfei-
ture.

(p) Any policy or contract providing any
hospital, medical, prescription drug or other
health care benefits under Part C or Part D
of subchapter XVIII, chapter 7, Title 42 of
the United States Code, or any regulations
issued under those provisions.

(4) As used in this section, “Moody’s
Corporate Bond Yield Average” means the
Monthly Average Corporates as published by
Moody’s Investors Service, Inc., or any suc-

cessor thereto. [1975 c.251 §4; 1987 c.414 §181; 1991
¢.811 §3; 2011 c.142 §2]
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734.800 Oregon Life and Health Insur-
ance Guaranty Association; required
members; required accounts. (1) There is
created a nonprofit legal entity to be known
as the Oregon Life and Health Insurance
Guaranty Association. All member insurers
shall be and remain members of the associ-
ation as a condition of their authority to
transact insurance in this state. The associ-
ation shall perform its functions under the
plan of operation established and approved
under ORS 734.820, and shall exercise its
powers through a board of directors estab-
lished under ORS 734.805. For purposes of
administration and assessment, the associ-
ation shall maintain three accounts:

(a) The health insurance account, com-
posed of the following subaccounts:

(A) The disability insurance subaccount;

(B) The long term care insurance subac-
count; and

(C) The major medical and all other
health insurance subaccount;

(b) The life insurance account; and
(¢) The annuity account.

(2) The association shall come under the
immediate supervision of the Director of the
Department of Consumer and Business Ser-
vices and shall be subject to the applicable

rovisions of the insurance laws of this state.
1975 ¢.251 §7; 2011 c.142 §3]

734.805 Association board of directors;
terms; selection; vacancies; compensation
and expenses. (1) The board of directors of
the Oregon Life and Health Insurance Guar-
anty Association shall consist of not less
than five nor more than nine members who
represent member insurers, serving terms as
established in the plan of operation. The
members of the board shall be selected by
member insurers, subject to the approval of
the Director of the Department of Consumer
and Business Services. Vacancies on the
board shall be filled for the remaining period
of the term by a majority vote of the re-
maining board members, subject to the ap-
proval of the Director of the Department of
Consumer and Business Services. To select
the initial board of directors, and initially
organize the association, the Director of the
Department of Consumer and Business Ser-
vices shall give notice to all member insurers
of the time and place of the organizational
meeting. In determining voting rights at the
organizational meeting each member insurer
shall be entitled to one vote in person or by
proxy. If the board of directors is not se-
lected within 60 days after notice of the or-
ganizational meeting, the Director of the
Department of Consumer and Business Ser-
vices may appoint the initial members.
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(2) In approving selections or in appoint-
ing members to the board, the Director of
the Department of Consumer and Business
Services shall consider, among other things,
whether all member insurers are fairly rep-
resented.

(3) Members of the board of directors
may be reimbursed from the assets of the
association for expenses incurred by them as
members of the board, but members of the
board may not otherwise be compensated by

the association for their services. [1975 c.251
§8; 2011 c.142 §4]

734.810 Duties and powers of associ-
ation; termination of obligations; limit of
obligations. (1) If a member insurer is an
impaired insurer, the Oregon Life and Health
Insurance Guaranty Association, in its dis-
cretion and subject to any conditions im-
posed by the association and approved by the
Director of the Department of Consumer and
Business Services, other than those which
impair the contractual obligations of the im-
paired insurer, may:

(a) Guarantee, assume or reinsure, or
cause to be guaranteed, assumed or rein-
sured, any or all of the covered policies of
the impaired insurer.

(b) Provide such moneys, pledges, notes,
loans, guarantees or other means as are
proper to implement paragraph (a) of this
subsection and ensure payment of the con-
tractual obligations of the impaired insurer
pending action under paragraph (a) of this
subsection.

(2) If a member insurer is an insolvent
insurer, the association, in its discretion and
subject to the approval of the director, shall
take either of the following steps:

(a)(A) Guarantee, assume or reinsure, or
cause to be guaranteed, assumed or rein-
sured, the covered policies of the insolvent
insurer;

(B) Ensure payment of the contractual
obligations of the insolvent insurer; and

(C) Provide such moneys, pledges, notes,
loans, guarantees or other means as are rea-
sonably necessary to discharge such duties.

(b) Provide benefits and coverages in ac-
cordance with the following provisions:

(A) For life and health insurance policies
and annuity contracts, the association shall
ensure that the payment of benefits for pre-
miums, except for terms of conversion and
renewability, under the replacement cover-
age provided by the association is identical
to the payment of benefits for premiums that
would have been payable under the policies
or contracts of the insolvent insurer, for
claims incurred:
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(i) With respect to group policies and
contracts, not later than the earlier of the
next renewal date under those policies or
contracts or 45 days, but in no event less
than 30 days, after the date on which the
association becomes obligated with respect to
the policies or contracts.

(i1) With respect to nongroup policies and
contracts, if any, not later than the earlier
of the next renewal date under those policies
or contracts or one year, but in no event less
than 30 days, after the date on which the
association becomes obligated with respect to
the policies or contracts.

(B) The association shall make diligent
efforts to provide a 30-day notice of the ter-
mination of the benefits provided under sub-
paragraph (A) of this paragraph to all known
insureds or annuitants for nongroup policies
and contracts, or to group policyholders or
contract owners with respect to group poli-
cies and contracts.

(C) For nongroup life and health insur-
ance policies and annuities covered by the
association, the association shall make sub-
stitute coverage available to each known in-
sured or annuitant, or owner if other than
the insured or annuitant. For an individual
formerly insured or formerly an annuitant
under a group policy who is not eligible for
replacement group coverage, the association
shall make available substitute coverage on
an individual basis in accordance with the
provisions of subparagraph (D) of this para-
graph, if the insureds or annuitants had a
right under law or under the terminated pol-
icy or annuity to convert coverage to indi-
vidual coverage or to continue an individual
policy or annuity that was already in force
until a specified age or for a specified time,
during which the insurer had no right to
make changes unilaterally in any provision
of the policy or annuity or had a right to
make changes only to premiums or to classes
of risk.

(D) In providing the substitute coverage
required under subparagraph (C) of this par-
agraph, the association:

(1) May offer either to reissue the termi-
nated coverage or to issue an alternative
policy.

(11) Shall offer alternative or reissued
policies without requiring evidence of
insurability.

(iii) May not impose any waiting period
or exclusion that would not have applied un-
der the terminated policy.

(iv) May reinsure any alternative or re-
issued policy.

(E) Any alternative policy adopted by the
association must:
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(i) Be approved by the Director of the
Department of Consumer and Business Ser-
vices and the court. The association may
adopt alternative policies of various types for
future issuance without regard to any par-
ticular impairment or insolvency.

(ii)) Contain at least the minimum statu-
tory provisions required in this state and
provide benefits that are not unreasonable in
relation to the premium charged. The associ-
ation shall set the premium in accordance
with a table of rates adopted by the associ-
ation. The premium shall reflect the amount
of insurance to be provided and the age and
class of risk of each insured, but may not
reflect any changes in the health of the in-
sured after the original policy was last
underwritten.

(iii) Provide coverage of a type similar to
that of the policy issued by the insolvent in-
surer, as determined by the association.

(F) If the association elects to reissue
terminated coverage at a premium rate that
is different from the premium rate that was
charged under the terminated policy, the
premium rate shall be set by the association,
in accordance with the amount of insurance
provided and the age and class of risk, and
be subject to approval by the Director of the
Department of Consumer and Business Ser-
vices and the court.

(G) The association’s obligations with re-
spect to coverage under any policy of the in-
solvent insurer or under any reissued or
alternative policy shall cease on the date on
which the coverage or policy is replaced by
another similar policy by the policyholder,
the insured or the association.

(H) When proceeding under this subsec-
tion with respect to a policy or contract that
carries a guaranteed minimum interest rate,
the association shall ensure the payment or
crediting of a rate of interest consistent with
the provisions of ORS 734.790 (3).

(3) Nonpayment of premiums within 31
days after the date required under the terms
of any guaranteed, assumed, alternative or
reissued policy or contract or substitute cov-
erage shall terminate the association’s obli-
gations under the policy, contract or
substitute coverage under ORS 734.750 to
734.890 with respect to the policy, contract
or substitute coverage, except with respect
to any claims incurred or any net cash sur-
render value or net cash withdrawal value
that may be due in accordance with the pro-
visions of ORS 734.750 to 734.890.

(4) Premiums due for coverage after
entry of an order of liquidation of an insol-
vent insurer shall belong to and be payable
at the direction of the association. At the
request of the liquidator of an insolvent in-
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surer, the association shall provide a report
to the liquidator regarding any premium col-
lected by the association. The association is
liable for unearned premiums due to policy-
holders or contract owners arising after the
entry of the order.

(5) The protection provided by ORS
734.750 to 734.890 does not apply where any
guaranty protection is provided to residents
of this state by the laws of the domiciliary
state or jurisdiction of the impaired or insol-
vent insurer other than this state.

(6)(a) In carrying out its duties under
subsection (2) of this section, the association
may impose permanent policy liens or con-
tract liens in connection with any guaran-
teed, assumption or reinsurance agreement,
if the court considering the lien finds that
the amounts that can be assessed under ORS
734.750 to 734.890 are less than the amounts
needed to ensure full and prompt perform-
ance of the insolvent insurer’s contractual
obligations or that the economic or financial
conditions affecting member insurers are
sufficiently adverse to render the imposition
of policy or contract liens to be in the public
interest, and approves the specific policy
liens or contract liens to be used.

(b) In carrying out its duties under sub-
section (2) of this section, the association
may request that there be imposed temporary
moratoriums or liens on payments of cash
values and policy loans or temporary mora-
toriums on the right to withdraw funds held
in conjunction with the policies or contracts,
in addition to any contractual provisions for
deferral of cash or policy loan values, and
such temporary moratoriums and liens may
be imposed if they are approved by the court.
In addition, in the event of a temporary
moratorium or moratorium charge imposed
by the court on payment of cash values or
policy loan values, or on any other right to
withdraw funds held in conjunction with
policies or contracts, out of the assets of the
impaired or insolvent insurer, the association
may defer the payment of cash values, policy
loan values and other rights by the associ-
ation for the period of the temporary mora-
torium or moratorium charge that is imposed
by the court, except for claims that are cov-
ered by the association to be paid in accor-
dance with a hardship procedure that is
established by the liquidator or rehabilitator
and approved by the court.

(7) If the association fails to act as re-
quired in subsection (2) of this section within
a reasonable time, the director shall have the
powers and duties of the association under
ORS 734.750 to 734.890 with respect to insol-
vent insurers.

(8) The association may render assistance
and advice to the director, upon request of
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the director, concerning rehabilitation, pay-
ment of claims, continuance of coverage or
the performance of other contractual obli-
gations of any impaired or insolvent insurer.

(9) The association shall have standing to
intervene or appear before any court or
agency in this state having jurisdiction over
an impaired or insolvent insurer concerning
which the association is or may become ob-
ligated under ORS 734.750 to 734.890 or with
jurisdiction over any person or property
against which the association has rights
through subrogation or otherwise. Such
standing shall extend to all matters germane
to the powers and duties of the association
including, but not limited to, proposals for
reinsuring, modifying or guaranteeing the
covered policies of the impaired or insolvent
insurer and the determination of the covered
policies and contractual obligations. The as-
sociation may also appear or intervene before
a court or agency in another state with ju-
risdiction over an impaired or insolvent in-
surer for which the association is or may
become obligated or with jurisdiction over
any person or property against whom the as-
sociation may have rights through
subrogation or otherwise.

(10)(a) Any person receiving benefits un-
der ORS 734.750 to 734.890 shall be consid-
ered to have assigned the rights under, and
any causes of action against any person for
losses arising under, resulting from or other-
wise relating to, the covered policy to the
association to the extent of the benefits re-
ceived because of ORS 734.750 to 734.890,
whether the benefits are payments of or on
account of contractual obligations or contin-
uation of coverage. The association may re-
quire an assignment to the association of
such rights by any payee, policyholder, con-
tract owner, Dbeneficiary, insured or
annuitant as a condition precedent to the
receipt of any rights or benefits conferred by
ORS 734.750 to 734.890 upon such person.
The association shall be subrogated to these
rights against the assets of any impaired or
insolvent insurer.

(b) The subrogation rights of the associ-
ation under this subsection shall have the
same priority against the assets of the im-
paired or insolvent insurer as that possessed
by the person entitled to receive benefits
under ORS 734.750 to 734.890.

(¢) In addition to the rights set forth in
paragraphs (a) and (b) of this subsection, the
association may exercise any common law
rights of subrogation or any other equitable
or legal remedy that would have been avail-
able to the impaired or insolvent insurer or
to the policyholder or contract owner, bene-
ficiary or payee of a policy or contract with
respect to the policy or contract. In the case
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of a structured settlement annuity, these
rights include but are not limited to any
rights of the policyholder or contract owner,
beneficiary or payee of the annuity, to the
extent of benefits received under ORS
734.750 to 734.890, against a person originally
or by succession responsible for the losses
arising from the personal injury relating to
the annuity or payment therefor, with the
exception of a person responsible solely by
reason of serving as an assignee in respect
of a qualified assignment under section 130
of the federal Internal Revenue Code.

(d) If the provisions of this subsection are
determined by a court to be invalid or inef-
fective with respect to any person or claim
for any reason, the association shall reduce
the amount payable by the association with
respect to the related covered obligations by
the amount realized by any other person
with respect to the person or claim that is
attributable to the policies or contracts cov-
ered by the association.

(e) If the association provides benefits
with respect to a covered obligation and a
person recovers amounts to which the asso-
ciation has rights as described in this sub-
section, the person shall pay to the
association the portion of the recovery at-
tributable to the policies or contracts cov-
ered by the association.

(11) The contractual obligations of the
impaired or insolvent insurer for which the
association becomes or may become liable
may not exceed the lesser of:

(a) The contractual obligations for which
the impaired or insolvent insurer is liable or
would have been liable if it were not an im-
paired or insolvent insurer, unless such obli-
gations are reduced as permitted by
subsection (6) of this section;

(b) With respect to any one life, regard-
less of the number of policies or contracts:

(A) $300,000 in life insurance death ben-
efits, but not more than $100,000 in net cash
surrender and net cash withdrawal values for
life insurance.

(B) $100,000 in health insurance benefits
other than basic hospital, medical and surgi-
cal insurance, major medical insurance, dis-
ability insurance or long term care
insurance, including any net cash surrender
and net cash withdrawal values.

(C) $300,000 in disability insurance bene-
fits.

(D) $300,000 in long term care insurance
benefits.

(E) $500,000 in basic hospital, medical
and surgical insurance or major medical in-
surance.
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(F) $250,000 in the present value of an-
nuity benefits, including any net cash sur-
render and net cash withdrawal values;

(c) With respect to each payee of a
structured settlement annuity or the benefi-
ciary of the payee if deceased, $250,000 in the
present value of annuity benefits, in the ag-
gregate, including any net cash surrender
and net cash withdrawal values; or

(d) $250,000 in the present value of an-
nuity benefits, in the aggregate, including
any net cash surrender and net cash with-
drawal values, with respect to each individ-
ual participating in a governmental
retirement plan established under section
401, 403(b) or 457 of the United States In-
ternal Revenue Code covered by an unallo-
cated annuity contract or the beneficiaries
of each such individual if deceased.

(12) The association may not be liable for
more than:

(a) $300,000 in benefits, in the aggregate,
with respect to any one life under subsection
(11)(b), (c) and (d) of this section, with the
exception of benefits wunder subsection
(11)(b)(E) of this section, in which case the
aggregate liability of the association may not
exceed $500,000 with respect to any one life.

(b) With respect to one policyholder of
multiple nongroup policies of life insurance,
regardless of whether the policyholder is an
individual, firm, corporation or other person,
and whether the persons insured are officers,
managers, employees or other persons, $5
million in benefits, regardless of the number
of policies and contracts held by the policy-
holder.

(13) The limitations set forth in subsec-
tions (11) and (12) of this section are limita-
tions on the benefits for which the
association is obligated before taking into
account either its subrogation and assign-
ment rights or the extent to which those
benefits could be provided out of the assets
of the impaired or insolvent insurer attribut-
able to covered policies. The costs of the
association’s obligations under ORS 734.750
to 734.890 may be met by the use of assets
attributable to covered policies or reim-
bursed to the association under its
subrogation and assignment rights.

(14) In performing its obligations to pro-
vide coverage under ORS 734.750 to 734.890,
the association is not required to guarantee,
assume, reinsure or perform, or cause to be
guaranteed, assumed, reinsured or performed,
any contractual obligation of the impaired or
insolvent insurer or contract owner under a
covered policy that does not materially affect
the economic values or economic benefits of
the covered policy or contract.

(15) The association may:
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(a) Enter into such contracts as are nec-
essary or proper to carry out the provisions
and purposes of ORS 734.750 to 734.890.

(b) Sue or be sued, including taking any
legal actions necessary or proper for recov-
ery of any unpaid assessments under ORS
734.815 and to settle claims or potential
claims against the association.

(c) Borrow money to effect the purposes
of ORS 734.750 to 734.890. Any notes or other
evidence of indebtedness of the association
not in default shall be legal investments for
member insurers and may be carried as ad-
mitted assets.

(d) Employ or retain such persons as are
necessary to handle the financial transac-
tions of the association, and to perform such
other functions as become necessary or
proper under ORS 734.750 to 734.890.

(e) Negotiate and contract with any
liquidator, rehabilitator, conservator or an-
cillary receiver to carry out the powers and
duties of the association.

(f) Take such legal action as may be
necessary to avoid payment of improper
claims.

(g) Exercise, for the purposes of ORS
734.750 to 734.890 and to the extent approved
by the director, the powers of a member life
or health insurer, but in no case may the
association issue policies other than those
issued to perform the contractual obligations
of the impaired or insolvent insurer.

(h) Organize itself as a corporation or
other legal form permitted by the laws of this
state.

(i) Request information from a person
seeking coverage from the association to aid
the association in determining its obligations
under ORS 734.750 to 734.890 with respect to
that person.

(j) Take any other necessary or appropri-
ate action to discharge its duties and obli-
gations and to exercise its powers under ORS
734.750 to 734.890.

(16) The duties and powers of the associ-
ation described in this section are in addition
to any other duties and powers of the asso-
ciation described in ORS 734.750 to 734.890.

(17)(a) Within 180 days after the date of
the order of liquidation, the association may
succeed to the rights and obligations of the
ceding member insurer that relate to policies
or annuities covered, in whole or in part, by
the association, in each case under any one
or more reinsurance contracts entered into
by the insolvent insurer and its reinsurers
and selected by the association. Any such
assumption shall be effective as of the date
of the order of liquidation. The election shall
be effected by the association sending writ-
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ten notice, return receipt requested, to the
affected reinsurers.

(b) To facilitate the earliest practicable
decision about whether to assume any of the
contracts of reinsurance, and in order to
protect the financial position of the estate,
the receiver and each reinsurer of the ceding
member insurer shall make available upon
request to the association as soon as possible
after commencement of formal delinquency
proceedings copies of in-force contracts of
reinsurance and all related files and records
relevant to the determination of whether
such contracts should be assumed, and no-
tices of any defaults under the reinsurance
contracts or any known event or condition
which with the passage of time could become
a default under the reinsurance contracts.

(¢) For any reinsurance contracts as-
sumed by the association under paragraphs
(a) and (b) of this subsection:

(A) The association is responsible for all
unpaid premiums due under the reinsurance
contracts for periods both before and after
the date of the order of liquidation, and shall
be responsible for the performance of all
other obligations to be performed after the
date of the order of liquidation, related to
policies or annuities covered by the reinsur-
ance contract, in whole or in part, by the
association. The association may charge pol-
icies or annuities covered in part by the as-
sociation, through reasonable allocation
methods, the costs for reinsurance in excess
of the obligations of the association and shall
provide notice and an accounting of those
charges to the liquidator.

(B) The association is entitled to any
amounts payable by the reinsurer under the
reinsurance contracts with respect to losses
or events that occur in periods after the date
of the order of liquidation and that relate to
policies or annuities covered, in whole or in
part, by the association. Upon receipt of any
such amounts, the association shall pay the
beneficiary under the policy or annuity on
account of which the amounts were paid a
portion of the amount equal to the lesser of:

(i) The amount received by the associ-
ation; or

(ii)) The amount received by the associ-
ation that is in excess of the amount equal
to the benefits paid by the association on
account of the policy or annuity minus the
amount retained by the insurer applicable to
the loss or event.

(C) Within 30 days following the
association’s election, the association and
each reinsurer shall calculate the net bal-
ance due to or from the association under
each reinsurance contract as of the election
date with respect to policies or annuities
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covered, in whole or in part, by the associ-
ation. The calculation shall give full credit
to all items paid by the insurer or its re-
ceiver or by the reinsurer prior to the
election date. The reinsurer shall pay the
receiver any amounts due for losses or
events prior to the date of the order of lig-
uidation, subject to any setoff for premiums
unpaid for periods prior to that date, and the
association or the reinsurer shall pay any
remaining balance due to one another. The
reinsurer and the association shall make
such payments within five days after the
completion of the calculation of the net bal-
ance due under each reinsurance contract.
Any disputes over the amounts due to the
association or the reinsurer shall be resolved
by arbitration according to the terms of the
affected reinsurance contracts or, if the con-
tract contains no arbitration clause, as oth-
erwise provided by law. If the receiver has
received any amounts due the association
under subparagraph (B) of this paragraph,
the receiver shall remit the amounts to the
association as promptly as practicable.

(d) If the association, or the receiver on
the association’s behalf, within 60 days after
the election date pays the unpaid premiums
due for periods both before and after the
election date that relate to policies or annu-
ities covered, in whole or in part, by the as-
sociation, the reinsurer may not terminate
the reinsurance contracts for failure to pay
premiums insofar as the reinsurance con-
tracts relate to policies or annuities covered,
in whole or in part, by the association, and
may not set off any unpaid amounts due un-
der other contracts, or unpaid amounts due
from parties other than the association,
against amounts due to the association.

(e)(A) During the period from the date of
the order of liquidation until the election
date or, if the election date does not occur,
180 days after the date of the order of liqui-
dation:

(i) Neither the association nor the rein-
surer shall have any rights or obligations
under reinsurance contracts that the associ-
ation has the right to assume under para-
graph (a) of this subsection, whether for
periods prior to or after the date of the order
of liquidation; and

(i1) The reinsurer, the receiver and the
association shall, to the extent practicable,
provide to each other data and records that
are reasonably requested.

(B) After the association has elected to
assume a reinsurance contract, the parties’
rights and obligations shall be governed by
paragraph (a) of this subsection.

(f) If the association does not elect to as-
sume a reinsurance contract by the election
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date under paragraph (a) of this subsection,
the association shall have no rights or obli-
gations, for periods both before and after the
date of the order of liquidation, with respect
to the reinsurance contract.

(g) When policies or annuities, or covered
obligations related to policies or annuities,
are transferred to an assuming insurer, the
association may also transfer reinsurance on
the policies or annuities for contracts as-
sumed under paragraph (a) of this subsection,
subject to the following:

(A) Unless the reinsurer and the assum-
ing insurer agree otherwise, the reinsurance
contract transferred may not cover any new
policies of insurance or annuities in addition
to those transferred,;

(B) The obligations described in para-
graph (a) of this subsection shall no longer
apply with respect to matters arising after
the effective date of the transfer; and

(C) The transferring party shall give no-
tice in writing, return receipt requested, to
the affected reinsurer not less than 30 days
before the effective date of the transfer.

(h) The provisions of this subsection shall
supersede any other provision of law or any
affected reinsurance contract that provides
for or requires any payment of reinsurance
proceeds, on account of losses or events that
occur in periods after the date of the order
of liquidation, to the receiver or any other
person. The receiver shall remain entitled
to any amounts payable by the reinsurer un-
der the reinsurance contract with respect to
losses or events that occur in periods prior
to the date of the order of liquidation, sub-
ject to applicable setoff provisions.

(i) Except as otherwise provided in this
subsection, nothing in this section shall:

(A) Alter or modify the terms and condi-
tions of any reinsurance contract;

(B) Abrogate or limit any rights of any
reinsurer to claim that the reinsurer is enti-
tled to rescind a reinsurance contract;

(C) Grant a policyholder, contract owner
or beneficiary an independent cause of action
against a reinsurer that is not otherwise set
forth in the reinsurance contract;

(D) Limit or affect the association’s
rights as a creditor of the estate against the
assets of the estate; or

(E) Apply to reinsurance agreements
covering property or casualty risks.

(18) The board of directors of the associ-
ation may exercise reasonable business judg-
ment to determine the means by which the
association is to provide the benefits under
ORS 734.750 to 734.890 in an economical and
efficient manner.
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(19) If the association has arranged or
offered to provide the benefits of ORS 734.750
to 734.890 to a covered person under a plan
or arrangement that fulfills the association’s
obligations under this section, the person is
not entitled to benefits from the association
in addition to or other than those provided
under the plan or arrangement.

(20) Venue in a suit against the associ-
ation arising under ORS 734.750 to 734.890
shall be in the Circuit Court for Marion
County.

(21) In carrying out its duties in con-
nection with guaranteeing, assuming or
reinsuring policies or contracts under this
section, the association may, subject to ap-
proval of the court, issue substitute coverage
for a policy or contract that provides an in-
terest rate, crediting rate or similar factor
determined by use of an index or other ex-
ternal reference stated in the policy or con-
tract for the purpose of calculating returns
or changes in value by issuing an alternative
policy or contract in accordance with all of
the following provisions:

(a) In lieu of the index or other external
reference provided for in the original policy
or contract, the alternative policy or con-
tract provides for a fixed interest rate, pay-
ment of dividends with minimum guarantees,
or a different method for calculating interest
or changes in value.

(b) There is no requirement for evidence
of insurability, waiting period or other ex-
clusion that would not have applied under
the original policy or contract.

(c) The alternative policy or contract is
substantially similar to the original policy or

contract in all other material terms. [1975
¢.251 §9; 1991 ¢.811 §4; 2010 c¢.26 §1; 2011 c.142 §5]

734815 Assessment of members;
classes of assessments; amounts; re-
funds. (1) For the purpose of providing the
funds necessary to carry out the powers and
duties of the Oregon Life and Health Insur-
ance Guaranty Association, the board of di-
rectors shall assess the member insurers,
separately for each account, at such time and
for such amounts as the board finds neces-
sary. The board shall collect the assessments
after 30 days’ written notice to the member
insurers before payment is due.

(2) There shall be two assessments, as
follows:

(a) Class A assessments shall be made for
the purpose of meeting administrative and
legal costs and other general expenses
whether or not related to a particular im-
paired or insolvent insurer.

(b) Class B assessments shall be made to
the extent necessary to carry out the powers
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and duties of the association under ORS
734.810 with regard to an impaired or insol-
vent insurer.

(3)(a) The amount of any class A assess-
ment shall be determined by the board and
may be made on a pro rata or other basis. If
pro rata, the board may provide that the
class A assessment be credited against future
class B assessments. An assessment on an-
other basis may not exceed $300 per member
insurer in any one calendar year. The
amount of any class B assessment shall be
allocated for assessment purposes among the
accounts in the proportion that the premi-
ums received by the impaired or insolvent
insurer on the policies covered by each ac-
count, for the last calendar year preceding
the assessment in which the impaired or in-
solvent insurer received premiums, bears to
the premiums received by such insurer for
such calendar year on all covered policies.

(b) Class B assessments for each account
shall be in the proportion that the premiums
received on business in this state by each
assessed member insurer on policies covered
by each account for the three most recent
calendar years for which information is
available preceding the year in which the
insurer became impaired or insolvent, as the
case may be, bears to such premiums re-
ceived on business in this state for such cal-
endar years by all assessed member insurers.

(c) Assessments for funds to meet the re-
quirements of the association with respect to
an impaired or insolvent insurer may not be
made until necessary to implement the pur-
poses of ORS 734.750 to 734.890. Classifica-
tion of assessments under subsection (2) of
this section and computation of assessments
under this subsection shall be made with a
reasonable degree of accuracy, recognizing
that exact determinations may not always be
possible.

(4) The association may abate or defer, in
whole or in part, the assessment of a member
insurer if, in the opinion of the board, pay-
ment of the assessment would endanger the
ability of the member insurer to fulfill its
contractual obligations. In the event an as-
sessment against a member insurer is abated
or deferred, in whole or in part, the amount
by which such assessment is abated or de-
ferred shall be assessed against the other
member insurers.

(5) A member insurer may not be re-
quired to pay assessments in any one calen-
dar year exceeding two percent of the
insurer’s premiums in this state on the poli-
cies covered by the account. If a member
insurer’s total assessment cannot be col-
lected in any one year because of this limi-
tation, the remaining amount due shall be
collected from the insurer in future years.
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(6) The board may, by an equitable
method as established in the plan of opera-
tion, refund to member insurers, in propor-
tion to the contribution of each insurer to
that account, the amount by which the assets
of the account exceed the amount the board
finds is necessary to carry out during the
coming year the obligations of the associ-
ation with regard to that account, including
assets accruing from assignment,
subrogation, net realized gains and income
from investments. A reasonable amount may
be retained in any account to provide funds
for the continuing expenses of the associ-
ation and for future losses.

(7) It shall be proper for any member in-
surer, in determining its premium rates and
policyowner dividends for any kind of insur-
ance within the scope of ORS 734.750 to
734.890, to consider the amount reasonably
necessary to meet its assessment obligations
under ORS 734.750 to 734.890.

(8) The association shall issue to each
insurer paying an assessment under ORS
734.750 to 734.890, other than a class A as-
sessment, a certificate of contribution in a
form prescribed by the Director of the De-
partment of Consumer and Business Services
for the amount so paid. All outstanding cer-
tificates shall be of equal dignity and priority
without reference to amounts or dates of is-
sue. A certificate of contribution may be
shown by the insurer in its financial state-
ment as an asset in such form and for such
amount, if any, and period of time as the di-
rector may approve.

(9) The association may assess and col-
lect interest on the amount of an assessment
owed by a member insurer that fails to pay
the assessment when due. The annual rate
that may be charged under this subsection
may not exceed the rate established by the

director by rule. [1975 c.251 §10; 1991 c.811 §5; 2011
c.142 §6]

734.820 Plan of operation; submission
of amendments to director; rules; con-
tents of plan. (1)(a) The Oregon Life and
Health Insurance Guaranty Association shall
maintain on file with the Director of the
Department of Consumer and Business Ser-
vices a plan of operation and shall submit
any amendments thereto necessary or suit-
able to ensure the fair, reasonable and equi-
table administration of the association.
Amendments to the plan shall become effec-
tive upon approval in writing by the director.

(b) If the association fails to submit suit-
able amendments to the plan, the director
shall, after notice and hearing, adopt and
promulgate such reasonable rules as are
necessary or advisable to implement the pro-
visions of ORS 734.750 to 734.890. Such rules
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shall continue in force until modified by the
director or superseded by amendments sub-
mitted by the association and approved by
the director.

(2) All member insurers shall comply
with the plan of operation.

(3) The plan of operation shall, in addi-
tion to requirements enumerated elsewhere
in ORS 734.750 to 734.890:

(a) Establish procedures for handling the
assets of the association.

(b) Establish the amount and method of
reimbursing members of the board of direc-
tors.

(c) Establish regular places and times for
meetings of the board of directors.

(d) Establish procedures for records to be
kept of all financial transactions of the asso-
ciation, its agents, and the board of directors.

(e) Establish the procedures whereby se-
lections for the board of directors will be
made and submitted to the director.

(f) Establish any additional procedures
for assessments under ORS 734.815.

(g) Contain additional provisions neces-
sary or proper for the execution of the pow-
ers and duties of the association.

(h) Establish procedures for removing a
member of the board of directors for cause,
including removing a board member who re-
presents a member insurer when the member
insurer becomes either an impaired or insol-
vent insurer.

(i) Include a policy and procedures for
addressing a conflict of interest.

(4) The plan of operation may provide
that any or all powers and duties of the as-
sociation, except those under ORS 734.810
(15)(c) and 734.815, may be delegated to a
corporation, association or other organiza-
tion which performs or will perform func-
tions similar to those of the association, or
its equivalent, in two or more states. Such
corporation, association or organization shall
be reimbursed for any payments made on be-
half of the association and shall be paid for
its performance of any function of the asso-
ciation. A delegation under this subsection
shall take effect only with the approval of
both the board of directors and the director,
and may be made only to a corporation, as-
sociation or organization which extends pro-
tection not substantially less favorable and
effective than that provided by ORS 734.750
1§3’(7)] 734.890. [1975 c.251 §11; 1991 c.811 §6; 2011 c.142

734.825 Powers and duties of director.
In addition to the duties and powers enu-
merated elsewhere in ORS 734.750 to 734.820
and 734.830 to 734.890:
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(1) The Director of the Department of
Consumer and Business Services shall:

(a) Upon request of the board of direc-
tors, provide the Oregon Life and Health In-
surance Guaranty Association with a
statement of the premiums in the appropriate
states for each member insurer.

(b) When an impairment is declared and
the amount of the impairment is determined,
serve a demand upon the impaired insurer to
make good the impairment within a reason-
able time. Notice to the impaired insurer
shall constitute notice to its shareholders, if
any. The failure of the insurer to promptly
comply with such demand shall not excuse
the association from the performance of its
powers and duties under ORS 734.750 to
734.890.

(2) The director may suspend or revoke,
after notice and hearing, the certificate of
authority to transact insurance in this state
of any member insurer which fails to pay an
assessment when due or fails to comply with
the plan of operation. As an alternative the
director may levy a forfeiture on any member
insurer which fails to pay an assessment
when due. Such forfeiture shall not exceed
five percent of the unpaid assessment per
month, but no forfeiture shall be less than
$100 per month.

(3) Any action of the board of directors
or the association may be appealed to the
director by any member insurer if such ap-
peal is taken within 30 days of the action
being appealed. Any final action or order of
the director shall be subject to judicial re-
view in a court of competent jurisdiction.

(4) The liquidator, rehabilitator or con-
servator of any impaired insurer may notify
all interested persons of the effect of ORS
734.750 to 734.890. [1975 c.251 §12]

734.830 Notifying director of impaired
insurers; examination; reports on im-
paired insurers. To aid in the detection and
prevention of insurer impairments and insol-
vencies:

(1) The board of directors shall, upon
majority vote, notify the Director of the De-
partment of Consumer and Business Services
of any information indicating any member
insurer may be an impaired insurer or insol-
vent insurer.

(2) The board of directors may, upon ma-
jority vote, request that the director order
an examination of any member insurer which
the board in good faith believes to be an im-
paired or insolvent insurer. The director may
conduct such examination. The examination
may be conducted as a National Association
of Insurance Commissioners examination or
may be conducted by such persons as the di-
rector designates. The cost of such examina-
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tion shall be paid by the Oregon Life and
Health Insurance Guaranty Association and
the examination report shall be treated as
are other examination reports in this state.
In no event shall the examination report be
released to the board of directors of the as-
sociation prior to its release to the public,
but this shall not excuse the director from
the obligation to comply with subsection (3)
of this section. The director shall notify the
board of directors when the examination is
completed. The request for an examination
shall be kept on file by the director but it
shall not be open to public inspection prior
to the release of the examination report to
the public and shall be released at that time
only if the examination discloses that the
examined insurer is an impaired insurer or
insolvent insurer.

(3) The director shall report to the board
of directors when the director has reasonable
cause to believe that any member insurer
examined at the request of the board of di-
rectors may be an impaired insurer or insol-
vent insurer.

(4) The board of directors may, upon ma-
jority vote, make reports and recommen-
dations to the director upon any matter
germane to the solvency, liquidation, re-
habilitation or conservation of any member
insurer. Such reports and recommendations
shall not be considered public records.

(5) The board of directors may, upon ma-
jority vote, make recommendations to the di-
rector for the detection and prevention of
insurer impairments or insolvencies.

(6) The board of directors shall, at the
conclusion of any insurer impairment or in-
solvency in which the association carried out
its duties under ORS 734.750 to 734.890 or
exercised any of its powers under ORS
734.750 to 734.890, prepare a report on the
history and causes of such impairment or in-
solvency, based on the information available
to the association, and submit such report to
the director. [1975 c.251 §13]

734.835 Assessments offset against tax
liabilities; rate. (1) A member insurer may
offset against its corporate excise tax liabil-
ities to this state an assessment described in
ORS 734.815 (8), at the rate of 20 percent of
the amount of such assessment for each of
the five calendar years following the year in
which such assessment was paid. In the
event a member insurer should cease doing
business, all uncredited assessments may be
credited against its premium or corporate
excise tax liabilities for the year it ceases
doing business.

(2) Any sums acquired by refund pursu-
ant to ORS 734.815 (6) from the Oregon Life
and Health Insurance Guaranty Association
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which have theretofore been written off by
contributing insurers and offset against pre-
mium or corporate excise taxes as provided
in subsection (1) of this section, and are not
then needed for purposes of ORS 734.750 to
734.890, shall be paid by the association to
the Director of the Department of Consumer
and Business Services and deposited by the
director with the State Treasurer for credit
to the General Fund of this state. [1975 c.251
§14; 1995 ¢.786 §9]

Note: Section 50, chapter 913, Oregon Laws 2009,
provides:

Sec. 50. ORS 734.835 does not apply to tax years
beginning on or after January 1, 2016. [2009 ¢.913 §50]

734.840 Conduct of liquidation, re-
habilitation or conservation proceeding
involving impaired or insolvent insurer.
(1) Nothing in ORS 734.750 to 734.890 shall
be construed to reduce the liability for un-
paid assessments of the insureds on an im-
paired or insolvent insurer operating under
a plan with assessment liability.

(2) Records shall be kept of all negoti-
ations and meetings in which the Oregon
Life and Health Insurance Guaranty Associ-
ation or its representatives are involved to
discuss the activities of the association in
carrying out its powers and duties under
ORS 734.810. Records of such negotiations or
meetings shall be made public only upon the
termination of a liquidation, rehabilitation or
conservation proceeding involving the im-
paired or insolvent insurer, upon the termi-
nation of the impairment or insolvency of the
insurer, or upon the order of a court of
competent jurisdiction. Nothing in this sub-
section shall limit the duty of the association
to render a report of its activities under ORS
734.850.

(38) For the purpose of carrying out its
obligations under ORS 734.750 to 734.890, the
association shall be considered to be a credi-
tor of the impaired or insolvent insurer to
the extent of assets attributable to covered
policies reduced by any amounts to which
the association is entitled as subrogee pur-
suant to ORS 734.810 (10). All assets of the
impaired or insolvent insurer attributable to
covered policies shall be used to continue all
covered policies and pay all contractual obli-
gations of the impaired or insolvent insurer
as required by ORS 734.750 to 734.890. “As-
sets attributable to covered policies,” as used
in this subsection, is that proportion of the
assets which the reserves that should have
been established for such policies bear to the
reserves that should have been established
for all policies of insurance written by the
impaired or insolvent insurer.

(4) As a creditor of the impaired or in-
solvent insurer as established in subsection
(3) of this section and consistent with the
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provisions of ORS 731.648, the association
and other similar associations shall be enti-
tled to receive a disbursement of assets out
of the marshaled assets, from time to time
as the assets become available to reimburse
it, as a credit against the contractual obli-
gations of the association as set forth in ORS
734.810. If the liquidator has not, within 120
days of a final determination of insolvency
of an insurer by the court, made an applica-
tion to the court for the approval of a pro-
posal to disburse assets out of marshaled
assets to guaranty associations having obli-
gations because of the insolvency, then the
association may apply to the court for ap-
proval of the association’s own proposal to
disburse those assets.

(5)(a) Prior to the termination of any lig-
uidation, rehabilitation or conservation pro-
ceeding, the court may take into
consideration the contributions of the re-
spective parties, including the association,
the shareholders and policyholders of the in-
solvent insurer and any other party with a
bona fide interest, in making an equitable
distribution of the ownership rights of such
insolvent insurer. In such a determination,
consideration shall be given to the welfare
of the policyholders of the continuing or
successor insurer.

(b) No distribution to stockholders, if
any, of an impaired or insolvent insurer shall
be made until and unless the total amount
of valid claims of the association for funds
expended in carrying out its powers and du-
ties under ORS 734.810 with respect to such
insurer have been fully recovered by the as-
sociation.

(6)(a) If an order for liquidation or re-
habilitation of an insurer domiciled in this
state has been entered, the receiver ap-
pointed under such order shall have a right
to recover on behalf of the insurer, from any
affiliate that controlled it, the amount of
distributions, other than stock dividends paid
by the insurer on its capital stock, made at
any time during the five years preceding the
petition for liquidation or rehabilitation,
subject to the limitations of paragraphs (b),
(c) and (d) of this subsection.

(b) No such dividend shall be recoverable
if the insurer shows that, when paid, the
distribution was lawful and reasonable, and
that the insurer did not know and could not
reasonably have known that the distribution
might adversely affect the ability of the in-
surer to fulfill its contractual obligations.

(¢) Any person who was an affiliate that
controlled the insurer at the time the dis-
tributions were paid shall be liable up to the
amount of distributions the person received.
Any person who was an affiliate that con-
trolled the insurer at the time the distrib-
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utions were declared shall be liable up to the
amount of distributions the person would
have received if they had been paid imme-
diately. If two persons are liable with respect
to the same distributions, they shall be
jointly and severally liable.

(d) The maximum amount recoverable
under this subsection shall be the amount
needed in excess of all other available assets
of the insolvent insurer to pay the contrac-
tual obligations of the insolvent insurer.

(e) If any person liable under paragraph
(c) of this subsection is insolvent, all its af-
filiates that controlled it at the time the
dividend was paid shall be jointly and se-
verally liable for any resulting deficiency in
the amount recovered from the insolvent af-
filiate. [1975 c.251 §15; 1991 c¢.811 §7; 2011 c.142 §8]

734.850 Examination and regulation of
association by director; required reports.
The Oregon Life and Health Insurance
Guaranty Association shall be subject to ex-
amination and regulation by the Director of
the Department of Consumer and Business
Services. The board of directors shall submit
to the director, not later than May 1 of each
year, a financial report for the preceding
calendar year in a form approved by the di-
rector, and a report of its activities during
the preceding calendar year. [1975 c.251 §16]

734.860 Exemption of association from
payment of fees and taxes. The Oregon
Life and Health Insurance Guaranty Associ-
ation shall be exempted from payment of all
fees and all taxes levied by this state or any
of its political subdivisions, except taxes
levied on real property. [1975 c.251 §17]

734.870 Immunity from legal action.
There shall be no liability on the part of, and
no cause of action of any nature shall arise
against, any member insurer or its agents or
employees, the Oregon Life and Health In-
surance Guaranty Association or its agents
or employees, members of the board of direc-
tors, or the Director of the Department of
Consumer and Business Services or the rep-
resentatives of the director, for any action
taken by them in the performance of their
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powers and duties under ORS 734.750 to
734.890. The immunity provided under this
section shall extend to the participation in
any organization of one or more other state
associations of similar purposes and to any
such organization and its agents or em-
ployees. [1975 ¢.251 §18; 2011 c.142 §9]

734.880 Stay of proceeding involving
insolvent insurer. All proceedings in which
an insolvent insurer is a party in any court
in this state shall be stayed 180 days from
the date an order of liquidation, rehabili-
tation or conservation is final to permit
proper legal action by the Oregon Life and
Health Insurance Guaranty Association on
any matters germane to its powers or duties.
As to judgment under any decision, order,
verdict or finding based on default the asso-
ciation may apply to have such judgment set
aside by the same court that made the judg-
ment, and shall be permitted to defend

against such suit on the merits. [1975 c.251 §19;
2011 c.142 §10]

734.890 Association not to be used in
sales or solicitation. No insurer or insur-
ance producer shall make, publish, dissem-
inate, circulate or place before the public, or
cause directly or indirectly, to be made, pub-
lished, disseminated, circulated or placed be-
fore the public, in any newspaper, magazine
or other publication, or in the form of a no-
tice, circular, pamphlet, letter or poster, or
over any radio station or television station,
or in any other way, any advertisement, an-
nouncement or statement which uses the ex-
istence of the Oregon Life and Health
Insurance Guaranty Association for the pur-
pose of sales, solicitation or inducement to
purchase any form of insurance covered by
the Oregon Life and Health Insurance Guar-
anty Association Act. This section shall not
apply however to the Oregon Life and Health
Insurance Guaranty Association or any other
entity which does not sell or solicit insur-
ance or to public service institutional adver-

tisements by individual insurers. [1975 c.251 §20;
2003 c.364 §87]
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