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NOTE

ORS 1.735 (1) provides:

The Council on Court Procedures shall
promulgate rules governing pleading, practice and
procedure, including rules governing form and
service of summons and process and personal and
in rem jurisdiction, in all civil proceedings in all
courts of the state which shall not abridge, enlarge,
or modify the substantive rights of any litigant. The
rules authorized by this section do not include rules
of evidence and rules of appellate procedure. The
rules thus adopted and any amendments which may
be adopted from time to time, together with alist of
statutory sections superseded thereby, shal be
submitted to the Legidative Assembly at the
beginning of each regular session and shall go into
effect on January 1 following the close of that
session unless the Legidative Assembly shall
provide an earlier effective date. The Legidative
Assembly may, by statute, amend, repea or
supplement any of the rules.

The following materials reflect the changes to the Oregon Rules of Civil
Procedure promulgated by the Council on Court Procedures on December 9,
2000.

Other amendments to the Oregon Rules of Civil Procedure passed by the
Seventy-first Legidative Assembly at its 2001 Regular Session can be found by
using the table entitled “Oregon Rules of Civil Procedure (ORCP) Amended,
Repealed or ‘Added to.””



SUMMONS
RULE 7

A Definitions. For purposes of thisrule, “plaintiff” shall include any party
issuing summons and “ defendant” shall include any party upon whom service of
summons is sought. For purposes of thisrule, a“true copy” of a summons and
complaint means an exact and compl ete copy of the original summons and
complaint with a certificate upon the copy signed by an attorney of record, or if
there is no attorney, by a party, which indicates that the copy is exact and
complete.

B I'ssuance. Any time after the action is commenced, plaintiff or plaintiff's
attorney may issue as many original summonses as either may elect and deliver
such summonses to a person authorized to serve summons under section E of this
rule. A summons is issued when subscribed by plaintiff or an active member of
the Oregon State Bar.

C(2) Contents. The summons shall contain:

C(1)(a) Title. Thetitle of the cause, specifying the name of the court in
which the complaint isfiled and the names of the parties to the action.

C(1)(b) Direction to defendant. A direction to the defendant requiring
defendant to appear and defend within the time required by subsection (2) of this
section and a notification to defendant that in case of failure to do so, the plaintiff
will apply to the court for the relief demanded in the complaint.

C(1)(c) Subscription; post office address. A subscription by the plaintiff
or by an active member of the Oregon State Bar, with the addition of the post
office address at which papers in the action may be served by mail.

C(2) Timefor response. If the summonsis served by any manner other
than publication, the defendant shall appear and defend within 30 days from the
date of service. If the summonsis served by publication pursuant to subsection
D(6) of thisrule, the defendant shall appear and defend within 30 days from the
date stated in the summons. The date so stated in the summons shall be the date of
thefirst publication.

C(3) Noticeto party served.

C(3)(a) In general. All summonses, other than a summons referred to in
paragraph (b) or (c) of this subsection, shall contain a notice printed in type size
equal to at least 8-point type which may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

Y ou must “appear” in this case or the other side will win automatically. To
“appear” you must file with the court alegal paper caled a“motion” or “answer.”
The “motion” or “answer” must be given to the court clerk or administrator within



30 days along with the required filing fee. It must be in proper form and have
proof of service on the plaintiff's attorney or, if the plaintiff does not have an
attorney, proof of service on the plaintiff.

If you have questions, you should see an attorney immediately. If you need
help in finding an attorney, you may call the Oregon State Bar's Lawyer Referral
Service at (503) 684-3763 or toll-free in Oregon at (800) 452-7636.

C(3)(b) Servicefor counterclaim. A summonsto join a party to respond to
acounterclaim pursuant to Rule 22 D (1) shall contain anotice printed in type
Size equal to at least 8-point type which may be substantially in the following
form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

Y ou must “appear” to protect your rightsin this matter. To “appear” you
must file with the court alegal paper called a“motion” or “reply.” The “motion”
or “reply” must be given to the court clerk or administrator within 30 days along
with the required filing fee. It must be in proper form and have proof of service on
the defendant's attorney or, if the defendant does not have an attorney, proof of
service on the defendant.

If you have questions, you should see an attorney immediately. If you need
help in finding an attorney, you may call the Oregon State Bar's Lawyer Referral
Service at (503) 684-3763 or toll-free in Oregon at (800) 452-7636.

C(3)(c) Service on personsliablefor attorney fees. A summonstojoin a
party pursuant to Rule 22 D(2) shall contain a notice printed in type size equal to
at least 8-point type which may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may beliable for attorney feesin this case. Should plaintiff in this case
not prevail, ajudgment for reasonable attorney fees will be entered against you,
as provided by the agreement to which defendant alleges you are a party.

Y ou must “appear” to protect your rightsin this matter. To “appear” you
must file with the court alegal paper called a“motion” or “reply.” The “motion”
or “reply” must be given to the court clerk or administrator within 30 days along
with the required filing fee. It must be in proper form and have proof of service on
the defendant’s attorney or, if the defendant does not have an attorney, proof of



service on the defendant.

If you have questions, you should see an attorney immediately. If you need
help in finding an attorney, you may call the Oregon State Bar's Lawyer Referral
Service at (503) 684-3763 or toll-free in Oregon at (800) 452-7636.

D Manner of service.

D(1) Notice required. Summons shall be served, either within or without
this state, in any manner reasonably calculated, under all the circumstances, to
apprise the defendant of the existence and pendency of the action and to afford a
reasonable opportunity to appear and defend. Summons may be served in a
manner specified in thisrule or by any other rule or statute on the defendant or
upon an agent authorized by appointment or law to accept service of summons for
the defendant. Service may be made, subject to the restrictions and requirements
of thisrule, by the following methods: personal service of summons upon
defendant or an agent of defendant authorized to receive process; substituted
service by leaving a copy of summons and complaint at a person’s dwelling house
or usual place of abode; office service by leaving with a person who is apparently
in charge of an office; service by mail; or, service by publication.

D(2) Service methods.

D(2)(a) Personal service. Personal service may be made by delivery of a
true copy of the summons and a true copy of the complaint to the person to be
served.

D(2)(b) Substituted service. Substituted service may be made by
delivering atrue copy of the summons and the complaint at the dwelling house or
usual place of abode of the person to be served, to any person 14 years of age or
older residing in the dwelling house or usual place of abode of the person to be
served. Where substituted service is used, the plaintiff, as soon as reasonably
possible, shall cause to be mailed, by first class mail, atrue copy of the summons
and the complaint to the defendant at defendant's dwelling house or usual place of
abode, together with a statement of the date, time, and place at which substituted
service was made. For the purpose of computing any period of time prescribed or
allowed by these rules or by statute, substituted service shall be complete upon
such mailing.

D(2)(c) Office service. If the person to be served maintains an office for
the conduct of business, office service may be made by leaving atrue copy of the
summons and the complaint at such office during normal working hours with the
person who is apparently in charge. Where office service is used, the plaintiff, as
soon as reasonably possible, shall cause to be mailed, by first class mail, atrue
copy of the summons and the complaint to the defendant at the defendant's
dwelling house or usual place of abode or defendant's place of business or such
other place under the circumstances that is most reasonably calculated to apprise
the defendant of the existence and pendency of the action, together with a
statement of the date, time, and place at which office service was made. For the
purpose of computing any period of time prescribed or allowed by these rules or
by statute, office service shall be complete upon such mailing.



D(2)(d) Service by mail.

D(2)(d)(i) Generally. When required or allowed by thisrule or by statute,
except as otherwise permitted, service by mail shall be made by mailing a true
copy of the summons and the complaint to the defendant by first class mail and by
any of the following: certified or registered mail, return receipt requested, or
express mail. For purposes of this section, “first class mail” does not include
certified or registered, or any other form of mail which may delay or hinder actual
delivery of mail to the addressee.

D(2)(d)(ii) Calculation of time. For the purpose of computing any period
of time provided by these rules or by statute, service by mail, except as otherwise
provided, shall be complete on the day the defendant, or other person
authorized by appointment or law, signs areceipt for the mailing, or three days
after the mailing if mailed to an address within the state, or seven days after the
mailing if mailed to an address outside [of] the state, whichever first occurs.

D(3) Particular defendants. Service may be made upon specified
defendants as follows:

D(3)(a) Individuals.

D(3)(a)(i) Generally. Upon an individual defendant, by personal [service
upon] delivery of a true copy of the summons and the complaint to such
defendant or [an agent] other person authorized by appointment or law to
receive service of summons [or, if defendant personally cannot be found at
defendant's dwelling house or usual place of abode, then] on behalf of such
defendant, by substituted service or by office service [upon such defendant or
agent]. Service may also be made upon an individual defendant to whom neither
subparagraph (ii) nor (iii) of this paragraph applies by mailing madein
accordance with paragraph (2)(d) of this section provided the defendant signs a
receipt for the certified, registered or express mailing, in which case service shall
be complete on the date on which the defendant signs a receipt for the mailing.

D(3)(a)(ii) Minors. Upon a minor under the age of 14 years, by servicein
the manner specified in subparagraph (i) of this paragraph upon such minor, and
also upon such minor's father, mother, conservator of the minor's estate, or
guardian, or, if there be none, then upon any person having the care or control of
the minor or with whom such minor resides, or in whose service such minor is
employed, or upon aguardian ad litem appointed pursuant to Rule 27 A(2).

D(3)(a)(iii) Incapacitated persons. Upon a person who is incapacitated or
financially incapable, as defined by ORS 125.005, by service in the manner
specified in subparagraph (i) of this paragraph upon such person, and also upon
the conservator of such person's estate or guardian, or, if there be none, upon a
guardian ad litem appointed pursuant to Rule 27 B(2).

D(3)(a)(iv) Tenant of a mail agent. Upon an individual defendant whoisa
“tenant” of a“mail agent” within the meaning of ORS 646.221 by delivering a
true copy of the summons and the complaint to any person apparently in charge of
the place where the mail agent receives mail for the tenant, provided that:

(A) the plaintiff makes a diligent inquiry but cannot find the defendant; and

(B) the plaintiff, as soon as reasonably possible after delivery, causes atrue
copy of the summons and the complaint to be mailed by first class mail to the



defendant at the address at which the mail agent receives mail for the defendant
and to any other mailing address of the defendant then known to the plaintiff,
together with a statement of the date, time, and place at which the plaintiff
delivered the copy of the summons and the complaint.

Service shall be complete on the latest date resulting from the application of
subparagraph D(2)(d)(ii) of thisrule to al mailings required by this subparagraph
unless the defendant signs a receipt for the mailing, in which case serviceis
complete on the day the defendant signs the receipt.

D(3)(b) Corporationsand limited partnerships. Upon a domestic or
foreign corporation or limited partnership:

D(3)(b)(i) Primary service method. By personal service or office service
upon aregistered agent, officer, director, general partner, or managing agent of
the corporation or limited partnership, or by personal service upon any clerk on
duty in the office of aregistered agent.

D(3)(b)(ii) Alternatives. If aregistered agent, officer, director, genera
partner, or managing agent cannot be found in the county where the action is
filed, the summons may be served: by substituted service upon such registered
agent, officer, director, general partner, or managing agent; or by personal service
on any clerk or agent of the corporation or limited partnership who may be found
in the county where the action isfiled; or by mailing a copy of the summons and
complaint to the office of the registered agent or to the last registered office of the
corporation or limited partnership, if any, as shown by the records on file in the
office of the Secretary of State or, if the corporation or limited partnership is not
authorized to transact businessin this state at the time of the transaction, event, or
occurrence upon which the action is based occurred, to the principal office or
place of business of the corporation or limited partnership, and in any case to any
address the use of which the plaintiff knows or, on the basis of reasonable inquiry,
has reason to believe is most likely to result in actual notice.

D(3)(c) State. Upon the state, by personal service upon the Attorney
General or by leaving a copy of the summons and complaint at the Attorney
General's office with a deputy, assistant, or clerk.

D(3)(d) Public bodies. Upon any county, incorporated city, school district,
or other public corporation, commission, board or agency, by personal service or
office service upon an officer, director, managing agent, or attorney thereof.

D(3)(e) General partnerships. Upon any general partnerships by personal
service upon a partner or any agent authorized by appointment or law to receive
service of summons for the partnership.

D(3)(f) Other unincorporated association subject to suit under a
common name. Upon any other unincorporated association subject to suit under
a common name by personal service upon an officer, managing agent, or agent
authorized by appointment or law to receive service of summons for the
unincorporated association.

D(3)(g) Vessel ownersand charterers. Upon any foreign steamship owner
or steamship charterer by personal service upon avessel master in such owner's or
charterer's employment or any agent authorized by such owner or charterer to
provide servicesto avessel calling at a port in the State of Oregon, or a port in the



State of Washington on that portion of the Columbia River forming a common
boundary with Oregon.

D(4) Particular actionsinvolving motor vehicles.

D(4)(a) Actions arising out of use of roads, highways, [and] streets, or_
premises open to the public; service by mail.

D(4)(a@)(i) In any action arising out of any accident, collision, or other event
giving rise to liability in which a motor vehicle may be involved while being
operated upon the roads, highways, [or] streets, or premises open to the public
asdefined by law, of this state, if the plaintiff makes at least one attempt to serve
[the] a defendant who operated such motor vehicle, or caused it to be operated on
the defendant’s behalf, by a method authorized by subsection (3) of this section
except service by mail pursuant to subparagraph (3)(a)(i) of this section and, as
shown by itsreturn, did not effect service, the plaintiff may then serve that
defendant by mailings made in accordance with paragraph (2)(d) of this section
addressed to that defendant at:

(A) any residence address provided by that defendant at the scene of the
accident;

(B) the current residence address, if any, of that defendant shown in the
driver records of the Department of Transportation; and

(C) any other address of that defendant known to the plaintiff at the time of
making the mailings required by (A) and (B) that reasonably might result in
actual notice to that defendant.

Sufficient service pursuant to this subparagraph may be shown if the proof
of serviceincludes atrue copy of the envelope in which each of the certified,
registered or express mailings required by (A), (B) and (C) above was made
showing that it was returned to sender as undeliverable or that the defendant did
not sign the receipt. For the purpose of computing any period of time prescribed
or allowed by these rules or by statute, service under this subparagraph shall be
complete on the latest date on which any of the mailings required by (A), (B) and
(C) aboveismade. If the mailing required by (C) is omitted because the plaintiff
did not know of any address other than those specified in (A) and (B) above, the
proof of service shall so certify.

D(4)(a)(ii) Any fee charged by the Department of Transportation for
providing address information concerning a party served pursuant to
subparagraph (i) of this paragraph may be recovered as provided in Rule 68.

(D)(#)(A)(iii) The requirements for obtaining an order of default against a
defendant served pursuant to subparagraph (i) of this paragraph are as provided in
Rule 69.

D(4)(b) Natification of change of address. [Every motorist or user of the
roads, highways or streets of this state] Any per son who, while operating a motor
vehicle upon the roads, highways, [or] streets, or premises open to the public as
defined by law, of this state, isinvolved in any accident, collision, or other event
giving rise to liability, shall forthwith notify the Department of Transportation of
any change of such defendant's address occurring within three years after such
accident, collision or event.

D(5) Servicein foreign country. When service isto be effected upon a




party in aforeign country, it is also sufficient if service of summonsis madein
the manner prescribed by the law of the foreign country for service in that country
in its courts of general jurisdiction, or as directed by the foreign authority in
response to letters rogatory, or as directed by order of the court. However, in al
cases such service shall be reasonably calculated to give actual notice.

D(6) Court order for service; service by publication.

D(6)(a) Court order for service by other method. On motion upon a
showing by affidavit that service cannot be made by any method otherwise
specified in these rules or other rule or statute, the court, at its discretion, may
order service by any method or combination of methods which under the
circumstances is most reasonably calculated to apprise the defendant of the
existence and pendency of the action, including but not limited to: publication of
summons; mailing without publication to a specified post office address of the
defendant by first class mail and by any of the following: certified or registered
mail, return receipt requested, or express mail; or posting at specified locations. If
service is ordered by any manner other than publication, the court may order a
time for response.

D(6)(b) Contents of published summons. In addition to the contents of a
summons as described in section C of this rule, a published summons shall also
contain asummary statement of the object of the complaint and the demand for
relief, and the notice required in subsection C(3) shall state: “ The ‘motion’ or
“answer’ (or ‘reply’) must be given to the court clerk or administrator within 30
days of the date of first publication specified herein along with the required filing
fee.” The published summons shall also contain the date of the first publication of
the summons.

D(6)(c) Where published. An order for publication shall direct publication
to be made in a newspaper of general circulation in the county where the action is
commenced or, if there is no such newspaper, then in a newspaper to be
designated as most likely to give notice to the person to be served. Such
publication shall be four times in successive calendar weeks. If the plaintiff
knows of a specific location other than the county where the action is commenced
where publication might reasonably result in actual notice to the defendant, the
plaintiff shall so state in the affidavit required by paragraph (a) of this subsection,
and the court may order publication in a comparable manner at such location in
addition to, or in lieu of, publication in the county where the action is
commenced.

D(6)(d) Mailing summons and complaint. If the court orders service by
publication and the plaintiff knows or with reasonable diligence can ascertain the
defendant’s current address, the plaintiff shall mail a copy of the summons and the
complaint to the defendant at such address by first class mail and by any of the
following: certified or registered mail, return receipt requested, or express mail. If
the plaintiff does not know and cannot upon diligent inquiry ascertain the current
address of any defendant, a copy of the summons and the complaint shall be
mailed by the methods specified above to the defendant at the defendant’s last
known address. If the plaintiff does not know, and cannot ascertain upon diligent
inquiry, the defendant's current and last known addresses, mailing of a copy of the



summons and the complaint is not required.

D(6)(e) Unknown heirsor persons. If service cannot be made by another
method described in this section because defendants are unknown heirs or persons
as described in sections | and J of Rule 20, the action shall proceed against the
unknown heirs or persons in the same manner as against named defendants served
by publication and with like effect; and any such unknown heirs or persons who
have or claim any right, estate, lien, or interest in the property in controversy, at
the time of the commencement of the action, and served by publication, shall be
bound and concluded by the judgment in the action, if the sameisin favor of the
plaintiff, as effectively asif the action was brought against such defendants by
name.

D(6)(f) Defending before or after judgment. A defendant against whom
publication is ordered or such defendant's representatives, on application and
sufficient cause shown, at any time before judgment, shall be allowed to defend
the action. A defendant against whom publication is ordered or such defendant's
representatives may, upon good cause shown and upon such terms as may be
proper, be allowed to defend after judgment and within one year after entry of
judgment. If the defense is successful, and the judgment or any part thereof has
been collected or otherwise enforced, restitution may be ordered by the court, but
the title to property sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D(6)(g) Defendant who cannot be served. Within the meaning of this
subsection, a defendant cannot be served with summons by any method
authorized by subsection D(3) of this section if: (i) service pursuant to
subparagraph (4)(a)(i) of this section is not authorized, and the plaintiff attempted
service of summons by al of the methods authorized by subsection D(3) of this
section and was unable to complete service, or (ii) if the plaintiff knew that
service by such methods could not be accomplished.

E By whom served; compensation. A summons may be served by any
competent person 18 years of age or older who is aresident of the state where
service is made or of this state and is not a party to the action nor, except as
provided in ORS 180.260, an officer, director, or employee of, nor attorney for,
any party, corporate or otherwise. However, service pursuant to subparagraph
D(2)(d)(i) of thisrule may be made by an attorney for any party. Compensation to
a sheriff or a sheriff's deputy in this state who serves a summons shall be
prescribed by statute or rule. If any other person serves the summons, a
reasonable fee may be paid for service. This compensation shall be part of
disbursements and shall be recovered as provided in Rule 68.

F Return; proof of service.

F(1) Return of summons. The summons shall be promptly returned to the
clerk with whom the complaint is filed with proof of service or mailing, or that
defendant cannot be found. The summons may be returned by first class mail.

F(2) Proof of service. Proof of service of summons or mailing may be
made as follows:



F(2)(a) Service other than publication. Service other than publication
shall be proved by:

F(2)(a)(i) Certificate of service when summons not served by sheriff or
deputy. If the summonsis not served by a sheriff or a sheriff's deputy, the
certificate of the server indicating: the time, place, and manner of service; that the
server is a competent person 18 years of age or older and aresident of the state of
service or this state and is not a party to nor an officer, director, or employee of,
nor attorney for any party, corporate or otherwise; and that the server knew that
the person, firm, or corporation served is the identical one named in the action. If
the defendant is not personally served, the server shall state in the certificate
when, where, and with whom a copy of the summons and complaint was left or
describe in detail the manner and circumstances of service. If the summons and
complaint were mailed, the certificate may be made by the person completing the
mailing or the attorney for any party and shall state the circumstances of mailing
and the return receipt shall be attached.

F(2)(a)(ii) Certificate of service by sheriff or deputy. If the summonsis
served by a sheriff or a sheriff's deputy, the sheriff's or deputy's certificate of
service indicating the time, place, and manner of service, and if defendant is not
personally served, when, where, and with whom the copy of the summons and
complaint was left or describing in detail the manner and circumstances of
service. If the summons and complaint were mailed, the certificate shall state the
circumstances of mailing and the return receipt shall be attached.

F(2)(b) Publication. Service by publication shall be proved by an affidavit
in substantially the following form:

Affidavit of Publication

State of Oregon )
) SS.
County of )

l, , being first duly sworn, depose and say that | am the
(here set forth the title or job description of the person making the

affidavit), of the , anewspaper of general circulation published at
in the aforesaid county and state; that | know from my personal
knowledge that the , aprinted copy of which is hereto annexed, was

published in the entire issue of said newspaper four times in the following issues:
(here set forth dates of issues in which the same was published).

Subscribed and sworn to before me this day of , 2

Notary Public for
Oregon
My commission expires



day of , 2

F(2)(c) Making and certifying affidavit. The affidavit of service may be
made and certified before a notary public, or other official authorized to
administer oaths and acting as such by authority of the United States, or any state
or territory of the United States, or the District of Columbia, and the official seal,
if any, of such person shall be affixed to the affidavit. The signature of such
notary or other official, when so attested by the affixing of the official sedl, if any,
of such person, shall be prima facie evidence of authority to make and certify
such affidavit.

F(2)(d) Form of certificate or affidavit. A certificate or affidavit
containing proof of service may be made upon the summons or as a separate
document attached to the summons.

F(3) Written admission. In any case proof may be made by written
admission of the defendant.

F(4) Failureto make proof; validity of service. If summons has been
properly served, failure to make or file a proper proof of service shall not affect
the validity of the service.

G Disregard of error; actual notice. Failure to comply with provisions of
thisrule relating to the form of summons, issuance of summons, or who may
serve summons shall not affect the validity of service of summons or the
existence of jurisdiction over the person if the court determines that the defendant
received actual notice of the substance and pendency of the action. The court may
allow amendment to a summons, or affidavit or certificate of service of summons.
The court shall disregard any error in the content of summons that does not
materially prejudice the substantive rights of the party against whom summons
was issued. If serviceis made in any manner complying with subsection D(1) of
this section, the court shall also disregard any error in the service of summons that
does not violate the due process rights of the party against whom summons was
issued.

H Telegraphic transmission. A summons and complaint may be
transmitted by telegraph as provided in Rule 8 D.

DEFENSES AND OBJECTIONS; HOW
PRESENTED; BY PLEADING
OR MOTION; MOTION FOR
JUDGMENT ON THE PLEADINGS

RULE 21
A How presented. Every defense, in law or fact, to aclaim for relief in any

pleading, whether a complaint, counterclaim, cross-claim or third party claim,
shall be asserted in the responsive pleading thereto, except that the following



defenses may at the option of the pleader be made by motion to dismiss: (1) lack
of jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3)
that there is another action pending between the same parties for the same cause,
(4) that plaintiff has not the legal capacity to sue, (5) insufficiency of summons or
process or insufficiency of service of summons or process, (6) that the party
asserting the claim is not the real party in interest, (7) failure to join a party under
Rule 29, (8) failure to state ultimate facts sufficient to constitute a claim, and (9)
that the pleading shows that the action has not been commenced within the time
limited by statute. A motion to dismiss making any of these defenses shall be
made before pleading if afurther pleading is permitted. The grounds upon which
any of the enumerated defenses are based shall be stated specifically and with
particularity in the responsive pleading or motion. No defense or objectionis
waived by being joined with one or more other defenses or objectionsin a
responsive pleading or motion. If, on amotion to dismiss asserting defenses (1)
through (7), the facts constituting such defenses do not appear on the face of the
pleading and matters outside the pleading, including affidavits and other
evidence, are presented to the court, all parties shall be given areasonable
opportunity to present evidence and affidavits, and the court may determine the
existence or nonexistence of the facts supporting such defense or may defer such
determination until further discovery or until trial on the merits. [When a motion
to dismiss has been granted, judgment shall be entered in favor of the moving
party unless the court has given leave to file an amended pleading under Rule
25.] If the court grants a motion to dismiss, the court may enter judgment in
favor of the moving party or grant leave to file an amended complaint. If the
court grantsthe motion to dismiss on the basis of defense (3), the court may
enter judgment in favor of the moving party, stay the proceeding, or defer
entry of judgment pursuant to subsection B(3) of Rule 54.

B Motion for judgment on the pleadings. After the pleadings are closed,
but within such time as not to delay the trial, any party may move for judgment on
the pleadings.

C Preliminary hearings. The defenses specifically denominated (1)
through (9) in section A of this rule, whether made in a pleading or by motion,
and the motion for judgment on the pleadings mentioned in section B of thisrule
shall be heard and determined before trial on application of any party, unless the
court orders that the hearing and determination thereof be deferred until the trial.

D Motion to make mor e definite and certain. Upon motion made by a
party before responding to a pleading, or if no responsive pleading is permitted by
these rules upon motion by a party within 10 days after service of the pleading, or
upon the court's own initiative at any time, the court may require the pleading to
be made definite and certain by amendment when the allegations of a pleading are
so indefinite or uncertain that the precise nature of the charge, defense, or reply is
not apparent. If the motion is granted and the order of the court is not obeyed
within 10 days after service of the order or within such other time as the court



may fix, the court may strike the pleading to which the motion was directed or
make such order asit deemsjust.

E Motion to strike. Upon motion made by a party before responding to a
pleading or, if no responsive pleading is permitted by these rules, upon motion
made by a party within 10 days after the service of the pleading upon such party
or upon the court's own initiative at any time, the court may order stricken: (1)
any sham, frivolous, or irrelevant pleading or defense or any pleading containing
more than one claim or defense not separately stated; (2) any insufficient defense
or any sham, frivolous, irrelevant, or redundant matter inserted in a pleading.

F Consolidation of defensesin motion. A party who makes a motion
under this rule may join with it any other motions herein provided for and then
available to the party. If a party makes a motion under this rule, except amotion
to dismissfor lack of jurisdiction over the person or insufficiency of summons or
process or insufficiency of service of summons or process, but omits therefrom
any defense or objection then available to the party which this rule permitsto be
raised by motion, the party shall not thereafter make a motion based on the
defense or objection so omitted, except a motion as provided in subsection G(3)
of thisrule on any of the grounds there stated. A party may make one motion to
dismissfor lack of jurisdiction over the person or insufficiency of summons or
process or insufficiency of service of summons or process without consolidation
of defenses required by this section.

G Waiver or preservation of certain defenses.

G(1) A defense of lack of jurisdiction over the person, that there is another
action pending between the same parties for the same cause, insufficiency of
sumMmMmMonNs or process, or insufficiency of service of summons or process, iswaived
under either of the following circumstances: (@) if the defense is omitted from a
motion in the circumstances described in section F of thisrule, or (b) if the
defense is neither made by motion under this rule nor included in aresponsive
pleading. The defenses referred to in this subsection shall not be raised by
amendment.

G(2) A defense that a plaintiff has not the legal capacity to sue, that the
party asserting the claim is not the real party in interest, or that the action has not
been commenced within the time limited by statute, iswaived if it is neither made
by motion under this rule nor included in aresponsive pleading or an amendment
thereof. Leave of court to amend a pleading to assert the defenses referred to in
this subsection shall only be granted upon a showing by the party seeking to
amend that such party did not know and reasonably could not have known of the
existence of the defense or that other circumstances make denial of leaveto
amend unjust.

G(3) A defense of failure to state ultimate facts constituting aclaim, a
defense of failure to join a party indispensable under Rule 29, and an objection of
failure to state alegal defense to aclaim or insufficiency of new matter in areply
to avoid a defense, may be made in any pleading permitted or ordered under Rule



13 B or by motion for judgment on the pleadings, or at the trial on the merits. The
objection or defense, if made at trial, shall be disposed of as provided in Rule 23
B inlight of any evidence that may have been received.

G(4) If it appears by motion of the parties or otherwise that the court lacks
jurisdiction over the subject matter, the court shall dismiss the action.

CLASSACTIONS
RULE 32

A Requirement for class action. One or more members of a class may sue
or be sued as representative parties on behalf of all only if:

A(1) Theclassis so numerous that joinder of all membersisimpracticable;

A(2) There are questions of law or fact common to the class,

A(3) The claims or defenses of the representative parties are typical of the
claims or defenses of the class;

A(4) The representative parties will fairly and adequately protect the
interests of the class; and

A(5) In an action for damages, the representative parties have complied
with the prelitigation notice provisions of section H of thisrule.

B Class action maintainable. An action may be maintained as a class
action if the prerequisites of section A of thisrule are satisfied, and in addition,
the court finds that a class action is superior to other available methods for the fair
and efficient adjudication of the controversy. The matters pertinent to this finding
include:

B(1) The extent to which the prosecution of separate actions by or against
individual members of the class creates arisk of:

B(1)(a) Inconsistent or varying adjudications with respect to members of
the class which would establish incompatible standards of conduct for the party
opposing the class; or

B(1)(b) Adjudications with respect to members of the class which would as
a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their
interests;

B(2) The extent to which the relief sought would take the form of injunctive
relief or corresponding declaratory relief with respect to the class as awhole;

B(3) The extent to which questions of law or fact common to the members
of the class predominate over any questions affecting only individual members;

B(4) The interest of members of the classin individually controlling the
prosecution or defense of separate actions;

B(5) The extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

B(6) The desirability or undesirability of concentrating the litigation of the
claimsin the particular forum;



B(7) The difficulties likely to be encountered in the management of a class
action that will be eliminated or significantly reduced if the controversy is
adjudicated by other available means; and

B(8) Whether or not the claims of individual class members are insufficient
in the amounts or interests involved, in view of the complexities of the issues and
the expenses of the litigation, to afford significant relief to the members of the
class.

C Determination by order whether class action to be maintained.

C(1) As soon as practicable after the commencement of an action brought
as a class action, the court shall determine by order whether and with respect to
what claims or issuesit is to be so maintained and shall find the facts specially
and state separately its conclusions thereon. An order under this section may be
conditional, and may be atered or amended before the decision on the merits.

C(2) Where a party has relied upon a statute or law which another party
seeks to have declared invalid, or where a party hasin good faith relied upon any
legislative, judicial, or administrative interpretation or regulation which would
necessarily have to be voided or held inapplicable if another party isto prevail in
the class action, the court may postpone a determination under subsection (1) of
this section until the court has made a determination as to the validity or
applicability of the statute, law, interpretation, or regulation.

D Dismissal or compromise of class actions; court approval required;
when noticerequired. Any action filed as a class action in which there has been
no ruling under subsection C(1) of this rule and any action ordered maintained as
aclass action shall not be voluntarily dismissed or compromised without the
approval of the court, and notice of the proposed dismissal or compromise shall
be given to some or all members of the classin such manner as the court directs,
except that if the dismissal is to be without prejudice or with prejudice against the
class representative only, then such dismissal may be ordered without notice if
there is a showing that no compensation in any form has passed directly or
indirectly from the party opposing the class to the class representative or to the
class representative's attorney and that no promise of such compensation has been
made. If the statute of limitations has run or may run against the claim of any
class member, the court may require appropriate notice.

E Court authority over conduct of class actions. In the conduct of actions
to which this rule applies, the court may make appropriate orders which may be
altered or amended as may be desirable:

E(1) Determining the course of proceedings or prescribing measures to
prevent undue repetition or complication in the presentation of evidence or
argument, including precertification determination of a motion made by any party
pursuant to Rules 21 or 47 if the court concludes that such determination will
promote the fair and efficient adjudication of the controversy and will not cause
undue delay;



E(2) Requiring, for the protection of class members or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct
to some or all class members of any step in the action, of the proposed extent of
the judgment; of the opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present claims or defenses or
otherwise to come into the action, or to be excluded from the class,

E(3) Imposing conditions on the representative parties, class members, or
intervenors,

E(4) Requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed
accordingly; and

E(5) Dealing with similar procedural matters.

F Notice and exclusion.

F(1) When ordering that an action be maintained as a class action under this
rule, the court shall direct that notice be given to some or all members of the class
under subsection E(2) of thisrule, shall determine when and how this notice
should be given and shall determine whether, when, how, and under what
conditions putative members may elect to be excluded from the class. The matters
pertinent to these determinations ordinarily include: (a) the nature of the
controversy and the relief sought; (b) the extent and nature of any member's
injury or liability; (c) the interest of the party opposing the class in securing a
final resolution of the mattersin controversy; (d) the inefficiency or impracticality
of separately maintained actions to resolve the controversy; (€) the cost of
notifying the members of the class; and (f) the possible prejudice to members to
whom notice is not directed. When appropriate, exclusion may be conditioned on
a prohibition against institution or maintenance of a separate action on some or all
of the mattersin controversy in the class action or a prohibition against usein a
separately maintained action of any judgment rendered in favor of the class from
which exclusion is sought.

F(2) Prior to the entry of afinal judgment against a defendant the court
shall request members of the class who may be entitled to individual monetary
recovery to submit a statement in aform prescribed by the court requesting
affirmative relief which may also, where appropriate, require information
regarding the nature of the loss, injury, claim, transactional relationship, or
damage. The statement shall be designed to meet the ends of justice. In
determining the form of the statement, the court shall consider the nature of the
acts of the defendant, the amount of knowledge a class member would have about
the extent of such member's damages, the nature of the class including the
probable degree of sophistication of its members, and the availability of relevant
information from sources other than the individual class members. The amount of
damages assessed against the defendant shall not exceed the total amount of
damages determined to be allowable by the court for each individual class
member who has filed a statement required by the court, assessable court costs,
and an award of attorney fees, if any, as determined by the court.



F(3) Failure of aclass member to file a statement required by the court will
be grounds for entry of judgment dismissing such class member's claim for
individual monetary recovery without prejudice to the right to maintain an
individual, but not a class, action for such claim.

F(4) Plaintiffs shall bear costs of any notice ordered prior to a
determination of liability. The court may, however, order that defendant bear all
or a specified part of the costs of any notice included with aregular mailing by
defendant to its current customers or employees. The court may hold a hearing to
determine how the costs of such notice shall be apportioned.

F(5) No duty of compliance with due process notice requirementsis
imposed on a defendant by reason of the defendant including notice with aregular
mailing by the defendant to current customers or employes of the defendant under
this section.

F(6) Asused in this section, “customer” includes a person, including but
not limited to a student, who has purchased services or goods from a defendant.

G Commencement or maintenance of class actionsregarding
particular issues; subclasses. When appropriate an action may be brought or
ordered maintained as a class action with respect to particular claims or issues or
by or against multiple classes or subclasses. Each subclass must separately satisfy
all requirements of this rule except for subsection A(1).

H Notice and demand required prior to commencement of action for
damages.

H(1) Thirty days or more prior to the commencement of an action for
damages pursuant to the provisions of sections A and B of thisrule, the potential
plaintiffs class representative shall:

H(1)(a) Notify the potential defendant of the particular alleged cause of
action; and

H(1)(b) Demand that such person correct or rectify the alleged wrong.

H(2) Such notice shall be in writing and shall be sent by certified or
registered mail, return receipt requested, to the place where the transaction
occurred, such person's principal place of business within this state, or, in the case
of a corporation or limited partnership not authorized to transact business in this
state, to the principal office or place of business of the corporation or limited
partnership, and to any address the use of which the class representative knows,
or on the basis of reasonable inquiry, has reason to believe is most likely to result
in actual notice.

| Limitation on maintenance of class actionsfor damages. No action for
damages may be maintained under the provisions of sections A and B of thisrule
upon a showing by a defendant that all of the following exist:

[(1) All potential class members similarly situated have been identified, or a
reasonabl e effort to identify such other people has been made;



1(2) All potential class members so identified have been notified that upon
their request the defendant will make the appropriate compensation, correction, or
remedy of the alleged wrong;

1(3) Such compensation, correction, or remedy has been, or, in areasonable
time, will be, given; and

1(4) Such person has ceased from engaging in, or if immediate cessation is
impossible or unreasonably expensive under the circumstances, such person will,
within a reasonable time, cease to engage in such methods, acts, or practices
alleged to be violative of the rights of potential class members.

J Application of sectionsH and | of thisruleto actionsfor equitable
relief; amendment of complaintsfor equitablerelief to request damages
per mitted. An action for equitable relief brought under sections A and B of this
rule may be commenced without compliance with the provisions of section H of
thisrule. Not less than 30 days after the commencement of an action for equitable
relief, and after compliance with the provisions of section H of thisrule, the class
representative's complaint may be amended without leave of court to include a
request for damages. The provisions of section | of thisrule shall be applicable if
the complaint for injunctive relief is amended to request damages.

K Limitation on maintenance of class actionsfor recovery of certain
statutory penalties. A class action may not be maintained for the recovery of
statutory minimum penalties for any class member as provided in ORS 646.638 or
15 U.S.C. 1640(a) or any other similar statute.

L Coordination of pending class actions sharing common question of
law or fact.

L (1)(a) When class actions sharing a common question of fact or law are
pending in different courts, the presiding judge of any such court, upon motion of
any party or on the court's own initiative, may request the Supreme Court to
assign a Circuit Court, Court of Appeals, or Supreme Court judge to determine
whether coordination of the actionsis appropriate, and ajudge shall be so
assigned to make that determination.

L(1)(b) Coordination of class actions sharing a common question of fact or
law is appropriate if one judge hearing all of the actionsfor all purposesin a
selected site or sites will promote the ends of justice taking into account whether
the common question of fact or law is predominating and significant to the
litigation; the convenience of parties, witnesses, and counsel; the relative
development of the actions and the work product of counsel; the efficient
utilization of judicial facilities and personnel; the calendar of the courts; the
disadvantages of duplicative and inconsistent rulings, orders, or judgments; and
the likelihood of settlement of the actions without further litigation should
coordination be denied.

L(2) If the assigned judge determines that coordination is appropriate, such
judge shall order the actions coordinated, report that fact to the Chief Justice of



the Supreme Court, and the Chief Justice shall assign ajudge to hear and
determine the actions in the site or sites the Chief Justice deems appropriate.

L(3) Thejudge of any court in which there is pending an action sharing a
common question of fact or law with coordinated actions, upon motion of any
party or on the court's own initiative, may request the judge assigned to hear the
coordinated action for an order coordinating such actions. Coordination of the
action pending before the judge so requesting shall be determined under the
standards specified in subsection (1) of this section.

L (4) Pending any determination of whether coordination is appropriate, the
judge assigned to make the determination may stay any action being considered
for, or affecting any action being considered for, coordination.

L (5) Notwithstanding any other provision of law, the Supreme Court shall
provide by rule the practice and procedure for coordination of class actionsin
convenient courts, including provision for giving notice and presenting evidence.

M Form of judgment. The judgment in an action ordered maintained as a
class action, whether or not favorable to the class, shall specify or describe those
found to be members of the class or who, as a condition of exclusion, have agreed
to be bound by the judgment. If amoney judgment is entered in favor of aclassit
shall when possible identify by name each member of the class and the amount to
be recovered thereby.

N Attor ney fees, costs, disbur sements, and litigation expenses.

N(1)(a) Attorney feesfor representing a class are subject to control of the
court.

N(1)(b) If under an applicable provision of law a defendant or defendant
classis entitled to attorney fees, costs, or disbursements from a plaintiff class,
only representative parties and those members of the class who have appeared
individually are liable for those amounts. If aplaintiff isentitled to attorney fees,
costs, or disbursements from a defendant class, the court may apportion the fees,
costs, or disbursements among the members of the class.

N(1)(c) If the prevailing class recovers a judgment that can be divided for
the purpose, the court may order reasonable attorney fees and litigation expenses
of the classto be paid from the recovery.

N(1)(d) The court may order the adverse party to pay to the prevailing class
its reasonable attorney fees and litigation expenses if permitted by law in similar
cases not involving a class.

N(1)(e) In determining the amount of attorney fees for a prevailing class the
court shall consider the following factors:

N(1)(e)(i) The time and effort expended by the attorney in the litigation,
including the nature, extent, and quality of the services rendered;

N(1)(e)(i1) Results achieved and benefits conferred upon the class,

N(1)(e)(iii) The magnitude, complexity, and uniqueness of the litigation;

N(1)(e)(iv) The contingent nature of success; and

N(1)(e)(v) Appropriate criteriain [OR] DR 2-106 of the Oregon Code of
Professional Responsibility.



N(2) Before a hearing under section C of thisrule or a any other time the
court directs, the representative parties and the attorney for the representative
parties shall file with the court, jointly or separately:

N(2)(a) A statement showing any amount paid or promised them by any
person for the services rendered or to be rendered in connection with the action or
for the costs and expenses of the litigation and the source of all of the amounts;

N(2)(b) A copy of any written agreement, or a summary of any oral
agreement, between the representative parties and their attorney concerning
financial arrangement or fees; and

N(2)(c) A copy of any written agreement, or a summary of any oral
agreement, by the representative parties or the attorney to share these amounts
with any person other than a member, regular associate, or an attorney regularly
of counsel with the law firm of the representative parties attorney. This statement
shall be supplemented promptly if additional arrangements are made.

O Statute of limitations. The statute of limitationsistolled for all class
members upon the commencement of an action asserting a class action. The
statute of limitations resumes running against a member of aclass:

O(2) Upon filing of an election of exclusion by such class member;

O(2) Upon entry of an order of certification, or of an amendment thereof,
eliminating the class member from the class;

O(3) Except as to representative parties, upon entry of an order under
section C of thisrule refusing to certify the class as a class action; and

O(4) Upon dismissal of the action without an adjudication on the merits.

TRIAL PROCEDURE
RULE 58

A [Order] Manner of proceedingson trial by the court. Tria by the
court shall proceed in the [order] manner prescribed in subsections [(1)] (3)
through [(4)] (6) of section B of thisrule, unless the court, for [special reasons|
good cause stated in the record, otherwise directs.

B [Order] Manner of proceedingson jury trial. [When the jury has been
selected and sworn, the trial, unless the court for good and sufficient reason
otherwise directs, shall proceed in the following order] Trial by ajury shall
proceed in the following manner unlessthe court, for good cause stated in the
record, otherwise dir ects:

B(1) Thejury shall be selected and sworn. Prior to voir dire, each party
may, with the court's consent, present a short statement of the factsto the
entirejury panel.

B(2) After thejury issworn, the court shall instruct thejury
concerning itsduties, its conduct, the order of proceedings, the procedure for
submitting written questions to witnessesif permitted, and the legal
principlesthat will govern the proceedings.



[B(1)] B(3) The plaintiff shall concisely state plaintiff's case and the issues
to be tried; the defendant then, in like manner, shall state defendant's case based
upon any defense or counterclaim or both.

[B(2)] B(4) The plaintiff [then] shall introduce the evidence on plaintiff's
casein chief, and when plaintiff has concluded, the defendant shall do likewise.

[B(3)] B(5) The parties respectively [then] may introduce rebutting
evidence only, unless the court in furtherance of justice permits them to introduce
evidence upon the original cause of action, defense, or counterclaim.

[B(4)] B(6) When the evidence is concluded, unless the case is submitted
by both sides to the jury without argument, the plaintiff shall commence and
conclude the argument to the jury. The plaintiff may waive the opening argument,
and if the defendant then argues the case to the jury, the plaintiff shall have the
right to reply to the argument of the defendant, but not otherwise.

[B(5)] B(7) Not more than two counsel shall address the jury [in] on behalf
of the plaintiff or defendant; the whole time occupied [in] on behalf of either shall
not be limited to |ess than two hours.

[B(6) The court then shall charge the jury.]

B(8) After the evidenceis concluded, the court shall instruct thejury.
The court may instruct thejury before or after the closing arguments.

B(9) With the court's consent, jurors shall be permitted to submit to
the court written questions directed to witnesses or to the court. The court
shall afford the parties an opportunity to object to such questions outsidethe
presence of thejury.
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