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CHAPTER 108

AN ACT SB 1582

Relating to the Department of State Lands; creating
new provisions; and amending ORS 196.805 and
196.818.

Be It Enacted by the People of the State of Or-
egon:

INDEPENDENT REVIEW OF WETLAND
DELINEATION DETERMINATIONS

SECTION 1. Section 2 of this 2012 Act is
added to and made a part of ORS 196.600 to
196.905.

SECTION 2. (1)(a) A person may request an
independent review of a determination made
under:

(A) ORS 196.818 (1)(a), if the Department of
State Lands determines that wetlands are pres-
ent on a land parcel owned by the person; or

(B) ORS 196.818 (1)(b), if the department de-
termines where the boundaries of a wetland are
located on a land parcel owned by the person.

(b) Notwithstanding paragraph (a) of this
subsection, a person may not request an inde-
pendent review of a determination made under
ORS 196.818 (1)(a) or (b) unless the person first
applies to the department for reconsideration of
the determination, as required by the depart-
ment by rule.

(2)(a) Upon receiving a request for independ-
ent review under subsection (1) of this section,
the department shall enter into an agreement
with the person making the request under which
a panel of independent reviewers may modify a
determination made under ORS 196.818 (1)(a) or
(b).

(b) Notwithstanding paragraph (a) of this
subsection, the department is not required to
enter into an agreement with the person making
the request if the person does not agree to make
the decision of the panel of independent review-
ers final and binding.

(3)(a) Review under this section must be
conducted by a panel of three individuals who
are well informed on matters relating to waters
of this state. A reviewer:

(A) Shall disclose all prior knowledge of the
land parcel that is the subject of the review and
any potential or actual conflicts of interest;

(B) Must have no interest in the land parcel
that is the subject of the review;

(C) Must have five years of experience with
wetland plant identification, hydric soil deter-
minations, wetland hydrology monitoring,
wetland boundary mapping and related data
analysis; and

(D) Must have been a principal investigator
for four wetland delineation reports submitted

under ORS 196.818 and approved by the depart-
ment within the five years preceding the date
on which review is requested.

(b) As used in this subsection, “principal in-
vestigator” means an individual who has been
responsible for collecting more than 33 percent
of the field data for a wetland delineation report
and for mapping at least 33 percent of the
wetland boundary for a wetland delineation re-
port.

(4) The panel of independent reviewers shall
be selected in the following manner:

(a) The Department of State Lands shall se-
lect one reviewer;

(b) The person requesting the review under
subsection (1) of this section shall select one re-
viewer; and

(c) The reviewers selected under paragraphs
(a) and (b) of this subsection shall jointly select
one reviewer.

(5) A person must request a review under
this section no more than 21 days after the date
on which the department reconsiders a determi-
nation made under ORS 196.818 (1)(a) or (b).

(6) The panel of independent reviewers must
be selected no more than 30 days after the date
on which the person requests a review. If the
reviewers selected under subsection (4)(a) and
(b) of this subsection do not jointly select a
third reviewer under subsection (4)(c) of this
section on or before the 30th day, the depart-
ment shall request the United States Army
Corps of Engineers to provide a reviewer who
has experience reviewing wetland delineations.
A reviewer provided under this subsection is
exempt from subsection (3)(a)(D) of this section.

(7) The panel of independent reviewers must
reach a decision no more than 60 days after the
date on which the third reviewer is selected or
provided. As part of the decision reached under
this subsection, the reviewers must determine
the cost of the review, including the reviewers’
expenses and fees. The parties to the agreement
shall each pay half of the cost.

SECTION 3. Section 2 of this 2012 Act applies
to determinations made by the Department of
State Lands under ORS 196.818 (1)(a) and (b) on
or after the effective date of this 2012 Act.

SECTION 4. Sections 1 and 2 of this 2012 Act
are repealed on January 2, 2022.

AMENDMENTS TO CURRENT PROVISIONS
ALLOWING SUBMISSION OF

WETLAND DELINEATION REPORT

SECTION 5. ORS 196.818 is amended to read:
196.818. (1) A person or governmental body [must

pay to the Department of State Lands a nonrefundable
fee of $350 when submitting] requesting a permit
under ORS 196.810 shall submit a wetland deline-
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ation report to the Department of State Lands for
a determination of:

(a) Whether waters of this state are present on
a specific land parcel;

(b) Where the boundaries of waters of this state
are located on a land parcel; or

(c) Whether the waters of this state or a pro-
posed activity in the waters of this state is subject
to permit requirements.

(2) A person or governmental body must pay
a nonrefundable fee of $350 to the department
when submitting a wetland delineation report
under subsection (1) of this section.

[(2)] (3) The department shall:
(a) Review the wetland delineation report sub-

mitted under subsection (1) of this section [within
120 days after submission of the wetland delineation
report to the department.] no more than 120 days
after the date on which the person or govern-
mental body submits the report; and

(b) Give priority to the review of a wetland
delineation report that is submitted with or in
advance of an application for a permit required
under ORS 196.810 if the permit would authorize
activities on the land parcel that is the subject
of the wetland delineation report.

(4) All determinations made by the depart-
ment under subsection (1)(a) and (b) of this sec-
tion:

(a) Must be made by a person with expertise
in wetlands hydrology, soil and vegetation; and

(b) Expire five years after the date on which
a final determination is made.

(5) Five years after the date on which a final
determination has been made under subsection
(1)(a) or (b) of this section, if the owner of the
land parcel that is the subject of the determi-
nation is conducting activities that require a
permit under ORS 196.810, the landowner shall
conduct a review of the land parcel. If the
baseline conditions leading to the final determi-
nation have sufficiently changed to require a
new determination, then the landowner shall
submit a new wetland delineation report under
subsection (1) of this section. If the baseline
conditions leading to the final determination
have not sufficiently changed to require a new
determination, then the final determination of
the department, notwithstanding subsection
(4)(b) of this section, may be extended by five
years.

(6) The department may waive or suspend
the requirements of this section for the purpose
of issuing an emergency authorization under
ORS 196.810.

[(3)] (7) The fee described in subsection [(1)] (2)
of this section is in addition to any permit applica-
tion fee required under ORS 196.815. A person or
governmental body submitting a revised report to
replace a previously rejected report must pay an ad-
ditional nonrefundable fee of $100.

(8) Delineations made pursuant to this sec-
tion, and determinations made under this sec-
tion, must comport with:

(a) The United States Army Corps of Engi-
neers Wetlands Delineation Manual of 1987; and

(b) Any subsequent federal supplements to
the manual or applicable guidance documents
issued by the United States Army Corps of En-
gineers, including guidance documents for the
area in which a delineation will take place, as
adopted by rule of the Director of the Depart-
ment of State Lands. Such rules must comply
with those federal supplements and guidance
documents.

[(4)] (9) The director [of the Department of State
Lands] shall issue an order revising the fee specified
in subsection [(1)] (2) of this section on January 1
of each year, based on changes in the Portland-
Salem, OR-WA Consumer Price Index for All Urban
Consumers for All Items as published by the Bureau
of Labor Statistics of the United States Department
of Labor. The director shall round the amount to the
nearest dollar. The revised fee shall take effect Jan-
uary 1 and apply for that calendar year.

[(5)] (10) Fees received under this section shall
be credited to the Common School Fund for use by
the department in administration of ORS 196.600 to
196.905.

SECTION 6. The amendments to ORS 196.818
by section 5 of this 2012 Act apply to the review
of wetland delineation reports submitted to the
Department of State Lands on or after the ef-
fective date of this 2012 Act.

CONFORMING AMENDMENTS

SECTION 7. ORS 196.805 is amended to read:
196.805. (1) The protection, conservation and best

use of the water resources of this state are matters
of the utmost public concern. Streams, lakes, bays,
estuaries and other bodies of water in this state, in-
cluding not only water and materials for domestic,
agricultural and industrial use but also habitats and
spawning areas for fish, avenues for transportation
and sites for commerce and public recreation, are
vital to the economy and well-being of this state and
its people. Unregulated removal of material from the
beds and banks of the waters of this state may cre-
ate hazards to the health, safety and welfare of the
people of this state. Unregulated filling in the wa-
ters of this state for any purpose, may result in in-
terfering with or injuring public navigation, fishery
and recreational uses of the waters. In order to pro-
vide for the best possible use of the water resources
of this state, it is desirable to centralize authority in
the Director of the Department of State Lands, and
implement control of the removal of material from
the beds and banks or filling of the waters of this
state.
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(2) The director shall take into consideration all
beneficial uses of water including streambank pro-
tection when administering fill and removal statutes.

(3) There shall be no condemnation, inverse con-
demnation, other taking, or confiscating of property
under ORS 196.600 to 196.905 without due process
of law.

[(4) The director shall delineate wetlands in ac-
cordance with the United States Army Corps of En-
gineers Wetlands Delineation Manual of 1987, or
subsequent federal manual as adopted by rule by the
director, and applicable guidance issued by the
United States Army Corps of Engineers for the area
in which the wetlands are located.]

[(5) The Department of State Lands shall give
priority to the review of wetland delineation reports

submitted with or in advance of an application for fill
or removal of material from the waters of this state.]

UNIT CAPTIONS

SECTION 8. The unit captions used in this
2012 Act are provided only for the convenience
of the reader and do not become part of the
statutory law of this state or express any legis-
lative intent in the enactment of this 2012 Act.

Approved by the Governor April 11, 2012
Filed in the office of Secretary of State April 11, 2012
Effective date January 1, 2013

3



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /CenturySchoolbookEF-Bol
    /CenturySchoolbookEF-BolIta
    /CenturySchoolbookEF-Reg
    /CenturySchoolbookEF-RegIta
    /ElegantGaramondBT-Bold
    /ElegantGaramondBT-Italic
    /ElegantGaramondBT-Roman
    /Garamond
    /Garamond-Bold
    /Garamond-Italic
    /Garamond-KursivHalbfett
    /NewCenturySchlbk-Bold
    /NewCenturySchlbk-BoldItalic
    /NewCenturySchlbk-Italic
    /NewCenturySchlbk-Roman
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


