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CHAPTER 674

AN ACT SB 837

Relating to fish protection; creating new provisions;
amending ORS 543.765; and declaring an emer-
gency.

Be It Enacted by the People of the State of Or-
egon:

SECTION 1. (1) There is created a Fish Pas-
sage Restoration Subaccount within the Fish
Passage Fund established under ORS 497.139.
Fees described in ORS 543.765 (14) shall be paid
into the subaccount. The State Department of
Fish and Wildlife may solicit and accept addi-
tional moneys for crediting to the subaccount,
including but not limited to federal funds, ap-
propriations, donations, grants from nongov-
ernmental entities and moneys from other
public or private sources. Any interest earned
by moneys within the subaccount shall be cred-
ited to the subaccount.

(2) The department shall use the subaccount
moneys to fund priority fish passage restoration
projects. The department shall give priority to
the funding of projects on the statewide inven-
tory of artificial obstructions priority list de-
scribed in ORS 509.585, with an emphasis on
those statewide priority list projects that also
pay fees under ORS 543.765 (14), and give prior-
ity to projects that have the ability to leverage
matching dollars. The department may not use
subaccount moneys to fund culvert projects or
projects that are state-owned structures. The
department may not expend more than six per-
cent of the annual contributions to the subac-
count to pay staffing costs associated with the
advancement of capital projects funded by the
subaccount.

SECTION 2. (1) The Fish Passage Task Force
established pursuant to ORS 509.590 shall pro-
vide advice to the State Department of Fish and
Wildlife regarding the projects to be funded and
the expenditures to be made from the Fish Pas-
sage Restoration Subaccount created under sec-
tion 1 of this 2013 Act.

(2) The department shall maintain a record
of all moneys deposited to or expended from the
subaccount. The department shall make an an-
nual report of the deposits and expenditures
available to the public on the department’s
website.

SECTION 3. (1) The Water Resources De-
partment and the State Department of Fish and
Wildlife shall jointly review the adequacy of the
amount and structure of the annual fee de-
scribed in ORS 543.765 (14) in achieving the dual
in-conduit energy development and fish passage
restoration objectives of ORS 543.765 and review
the functionality of the Fish Passage Restora-

tion Subaccount and expenditures made from
the subaccount. The departments shall consult
with relevant interested parties in conducting
the review.

(2) The departments shall commence the re-
view described in subsection (1) of this section
five years after the effective date of this 2013
Act. Upon completing the review, the depart-
ments shall report any findings and recommen-
dations regarding the adequacy of the fee
amount and structure or the functionality of the
subaccount or expenditures made from the sub-
account, including any recommendations for
legislation, to an interim committee of the Leg-
islative Assembly dealing with natural resources
no later than October 1, 2018.

SECTION 4. ORS 543.765 is amended to read:
543.765. (1) Notwithstanding ORS 537.145 and

ORS chapter 543, the holder of a water right may
apply to the Water Resources Department for a cer-
tificate to use water for hydroelectric purposes
within an artificial delivery system under the
applicant’s existing water right. If the proposed hy-
droelectric project [qualifies] meets the applicable
capacity limitation under this subsection and
meets either the qualifications for a Federal En-
ergy Regulatory Commission exemption from li-
censing or similar qualifications of another
federal agency responsible for authorizing the
project, the applicant may use the expedited appli-
cation process under this section regardless of
which federal agency issues the authorization.
To qualify under this subsection:

(a) For a project that is to be built as part
of an existing dam, the capacity may not exceed
five megawatts. Subsection (5)(b) of this section
does not apply to a project described in this
paragraph.

(b) For in-conduit projects, the capacity may
not exceed 15 megawatts for a nonmunicipal fa-
cility or 40 megawatts for a municipal facility.
Projects described in this paragraph must com-
ply with subsection (5)(b) of this section.

(2) An application, which shall be on a form
provided by the Water Resources Department, for
a hydroelectric certificate under this section must
include:

(a) The certificate number, or decree reference
if no confirming certificate has been issued, of the
applicant’s existing water right associated with the
proposed hydroelectric project.

(b) A copy of either a Federal Energy Regula-
tory Commission exemption application or a similar
application submitted to the federal agency re-
sponsible for authorizing the project, if applica-
ble.

(c) A proposed schedule of annual water use and
an estimate of the maximum power generation of the
proposed hydroelectric project.

(d) A statement by the applicant that the amount
of water used by the proposed hydroelectric project
will not exceed the amount authorized and used un-
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der the applicant’s existing water right for beneficial
use without waste.

(e) A statement that the applicant owns or oth-
erwise controls the water conveyance system.

(f) An application processing fee of $500. The
department shall deposit fees collected under this
section into the Water Resources Department Hy-
droelectric Fund established pursuant to ORS
536.015.

(g) A map or drawing and all other data con-
cerning the proposed hydroelectric project, as may
be prescribed by the department. The map or draw-
ing must be of sufficient quality and scale to estab-
lish the location of the existing point of diversion
and the proposed location of the hydroelectric [facil-
ity] project.

(h) If the water to be used for the proposed hy-
droelectric project is delivered by a public entity
other than the applicant for a certificate under this
section, a statement from that entity that the entity
will be able to deliver water as described in the ap-
plication.

(i) Evidence that the water has been used over
the past five years according to the terms and con-
ditions of the applicant’s existing water right de-
scribed in paragraph (a) of this subsection.

(3) If an applicant provides the information re-
quired by subsection (2) of this section:

(a) The Water Resources Department shall pro-
vide notice to both the State Department of Fish and
Wildlife and the public, and provide a 30-day period
for public comment.

(b) The Water Resources Department may issue
a final order and certificate to use water for hydro-
electric purposes upon making a final determination
that the proposed hydroelectric use does not impair,
or is not detrimental to, the public interest in the
manner provided in ORS 537.170 (8).

(4) If the Water Resources Department deter-
mines that public interest issues have been identi-
fied, the department shall issue a final order denying
the application. The department shall also issue a
final order denying the application if the department
identifies issues related to the public interest. If the
applicant does not appeal the final order as provided
in ORS chapter 183 and, within one year of the
department’s final order denying the applicant’s ap-
plication, files an application with the department
for a preliminary permit to operate a hydroelectric
project as provided in ORS 537.130 and 543.210, the
applicant shall receive a credit toward the
applicant’s application fees in the amount of $500.

(5) At a minimum, a certificate issued under this
section must contain the following conditions:

(a) Except as provided in paragraph (b) of
this subsection, fish screens, by-pass devices and
fish passages as required by the State Department
of Fish and Wildlife.

(b) If the application is for a hydroelectric
project that is to be installed in or on a conduit
delivery system, the certificate does not need to
include a requirement for fish passage at the

diversion point for the conduit delivery system
if:

(A) The hydroelectric generating equipment
for the project is not located on a dam;

(B) The hydroelectric generating equipment
for the project is installed within or at the end
of a conduit delivery system;

(C) The conduit delivery system is operated
for the distribution of water for agricultural,
municipal or industrial consumption; and

(D) Except as provided in subsection (15) of
this section, the certificate includes a condition
for the making of annual payments under sub-
section (14) of this section.

[(b)] (c) That use of water be limited to periods
when the applicant’s existing water right is put to
beneficial use without waste and that the amount
used is not greater than the quantity of water di-
verted to satisfy the authorized specific use under
the existing water right described in subsection
(2)(a) of this section.

[(c)] (d) That use of water be limited by rate,
duty, season and any other limitations of the
applicant’s existing water right described in subsec-
tion (2)(a) of this section.

[(d)] (e) That the applicant measure and report
the quantity of water diverted.

[(e) Any other conditions the Water Resources
Department deems necessary to protect the public in-
terest.]

(f) That the restrictions established in ORS
543.660 shall apply as conditions of use to a certif-
icate issued under this section to a district as de-
fined in ORS 543.655.

(g) That a certificate issued under this section
shall be invalidated upon a change in the point of
diversion of the existing water right described in
subsection (2)(a) of this section.

[(h) The Water Resources Department shall con-
duct a review of certificates issued under this section
and shall issue a final order and a superseding cer-
tificate that corresponds to any changes or adjust-
ments made to the applicant’s existing water right
described in subsection (2)(a) of this section.]

[(i)] (h) That the right to use water under a
certificate issued under this section is invalidated if
the [Federal Energy Regulatory Commission ex-
emption] federal exemption or authorization re-
lated to the certificate is canceled or invalidated.

(i) Any other conditions the Water Re-
sources Department deems necessary to protect
the public interest.

(6) The Water Resources Department shall
conduct a review of certificates issued under
this section and shall issue a final order and a
superseding certificate that corresponds to any
changes or adjustments made to the applicant’s
existing water right described in subsection
(2)(a) of this section.

(7) Subsection (5)(b) of this section does not
affect any requirement for fish passage applica-
ble to a project that is otherwise required by
law.
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(8) Upon request, the State Department of
Fish and Wildlife and the Water Resources De-
partment shall arrange a preapplication meeting
with a person to discuss the requirements asso-
ciated with the installation of a hydroelectric
project in an artificial delivery system.

[(6)] (9) A certificate issued under this section
may not have its own priority date. The Water Re-
sources Department may not regulate for or against
any certificate issued under this section based on
the priority date of the certificate.

[(7)] (10) A certificate issued under this section
does not grant a right to divert water for hydroelec-
tric purposes.

[(8)] (11) A certificate issued under this section
may not be included in the determination of injury
to other water rights pursuant to ORS chapter 540.

[(9)] (12) A certificate issued under this section
is subject to review 50 years after the date of issu-
ance and pursuant to the terms described in this
section.

[(10)] (13) Failure to fully develop and put to use
a certificate issued under this section within five
years of issuance invalidates the hydroelectric cer-
tificate.

(14)(a) If a certificate contains a condition
described in subsection (5)(b) of this section for
annual payments, the payment shall be collected
as provided in paragraph (c) of this subsection.
Except as provided in paragraph (b) of this sub-
section, the annual payment amount must be:

(A) Except as provided in subparagraph (D)
of this paragraph, for the first five years, four
times the base hydropower fee amount assessed
for the project under ORS 543.078 for the year.

(B) Except as provided in subparagraph (D)
of this paragraph, for the 6th through 10th
years, eight times the base hydropower fee
amount assessed for the project under ORS
543.078 for the year.

(C) Except as provided in subparagraph (D)
of this paragraph, after the 10th year, 15 times
the base hydropower fee amount assessed for
the project under ORS 543.078 for the year.

(D) $100 for any year in which the base
hydropower fee amount assessed for the project
under ORS 543.078 is less than $100.

(b) If the certificate is for a hydroelectric
project that will operate on a partial-year basis,
the fee shall be three-fifths of the amount es-
tablished in paragraph (a) of this subsection.

(c) The Water Resources Department shall
collect the fee on behalf of the State Depart-
ment of Fish and Wildlife and forward the fee
moneys for crediting to the Fish Passage Resto-
ration Subaccount created under section 1 of
this 2013 Act.

(15)(a) Notwithstanding subsection (14) of
this section, a certificate for a project to install

hydroelectric generating equipment as described
in subsection (5)(b) of this section may provide
for the termination of annual payments being
made under subsection (14) of this section if,
after the date the project commences operation:

(A) The project provides for fish passages;
(B) There is an agreement between the ap-

plicant and the State Department of Fish and
Wildlife providing for fish passages associated
with the project; or

(C) A waiver or exemption has been issued
under ORS 509.585 for the project.

(b) A certificate for a project to install hy-
droelectric generating equipment as described in
subsection (5)(b) of this section does not need to
include a condition for the making of annual
payments under subsection (14) of this section
if:

(A) There is an agreement between the ap-
plicant and the State Department of Fish and
Wildlife providing for the conduit delivery sys-
tem to have fish passages associated with the
project; or

(B) A waiver or exemption has been issued
under ORS 509.585 for the project.

[(11)] (16) If a certificate under this section is
issued, the certificate holder must pay fees consist-
ent with the fees described in ORS 543.078. Failure
to pay a required fee invalidates a certificate issued
under this section.

[(12)] (17) The Water Resources Department
shall issue invoices for fees required under this sec-
tion, and the state shall have a preference lien for
delinquent fees, as provided in ORS 543.082.

[(13)] (18) An applicant for a certificate issued
under this section must provide evidence of a Fed-
eral Energy Regulatory Commission exemption or
approval under a similar process by the federal
agency responsible for authorizing the project
before a certificate can be issued, if applicable.

[(14)] (19) Nothing in this section shall alter the
preference of municipalities in ORS 543.260 (3) and
543.270.

SECTION 5. The amendments to ORS 543.765
by section 4 of this 2013 Act apply to hydroelec-
tric projects for which a certificate application
is filed under ORS 543.765 on or after the effec-
tive date of this 2013 Act.

SECTION 6. This 2013 Act being necessary
for the immediate preservation of the public
peace, health and safety, an emergency is de-
clared to exist, and this 2013 Act takes effect on
its passage.

Approved by the Governor July 25, 2013
Filed in the office of Secretary of State July 25, 2013
Effective date July 25, 2013

3



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /CenturySchoolbookEF-Bol
    /CenturySchoolbookEF-BolIta
    /CenturySchoolbookEF-Reg
    /CenturySchoolbookEF-RegIta
    /ElegantGaramondBT-Bold
    /ElegantGaramondBT-Italic
    /ElegantGaramondBT-Roman
    /Garamond
    /Garamond-Bold
    /Garamond-Italic
    /Garamond-KursivHalbfett
    /NewCenturySchlbk-Bold
    /NewCenturySchlbk-BoldItalic
    /NewCenturySchlbk-Italic
    /NewCenturySchlbk-Roman
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


