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CHAPTER 148

AN ACT SB 584

Relating to certifications of disadvantaged business
enterprises; creating new provisions; amending
ORS 200.055, 200.065 and 200.075; and declaring
an emergency.

Be It Enacted by the People of the State of Or-
egon:

SECTION 1. ORS 200.055 is amended to read:
200.055. (1) [Any disadvantaged, minority, women

or emerging small business enterprise is entitled to
be certified as such upon application] A business
enterprise may apply to the Oregon Business De-
velopment Department for certification as a dis-
advantaged, minority, women or emerging small
business enterprise. If the business enterprise is
qualified as provided in ORS 200.005 to 200.075
and the department approves the application [is
approved by the department], the department shall
certify the applicant as a disadvantaged, minority,
women or emerging small business enterprise. [The
enterprise shall be considered so certified by any
public contracting agency.] All public contracting
agencies shall treat a business enterprise that
receives a certification under this section as a
disadvantaged, minority, women or emerging
small business enterprise for the purposes of
awarding public contracts.

(2) In consultation with the State Board of
Higher Education and the Department of Transpor-
tation, and with the approval of the Advocate for
Minority, Women and Emerging Small Business, the
Oregon Business Development Department by rule
shall adopt a uniform standard form and procedure
designed to provide complete documentation that a
business enterprise is certified as a disadvantaged,
minority, women or emerging small business enter-
prise. The department shall compile and make avail-
able upon request a list of certified disadvantaged,
minority, women or emerging small business enter-
prises.

(3) [Any business enterprise that is refused] If
the department denies, revokes or refuses to
renew a business enterprise’s certification as a
disadvantaged business enterprise [or denied recertif-
ication as such or whose certification is revoked], the
business enterprise may appeal directly to the
United States Department of Transportation.

(4) [Any business enterprise that is refused] If
the department denies, revokes or refuses to
renew a business enterprise’s certification as a
minority, women or emerging small business enter-
prise [or has its certification revoked], the business
enterprise may request a contested case hearing as
provided in ORS chapter 183.

(5) The Oregon Business Development Depart-
ment [shall be] is the sole agency authorized to cer-
tify enterprises as disadvantaged, minority, women
or emerging small business enterprises that are eli-
gible to perform [on] public contracts in this state.

(6) The Oregon Business Development Depart-
ment by rule may establish a fee not to exceed $100
for a copy of the list of certified disadvantaged, mi-
nority, women and emerging small business enter-
prises and may assess state agencies for services
under ORS 200.005 to 200.075.

(7) The Department of Transportation may col-
lect a fee, not to exceed $200, from a bidder upon
bidder prequalifications to cover the costs of the
Oregon Business Development Department in ad-
ministering ORS 200.005 to 200.075. The Department
of Transportation shall transfer [such] the fees to
the credit of the account established under subsec-
tion (8) of this section.

(8) The Oregon Business Development Depart-
ment shall establish a special account in which to
deposit fees and assessments. The special account is
continuously appropriated to the department to meet
[its] the department’s expenses in administering
ORS 200.005 to 200.075.

SECTION 2. ORS 200.065 is amended to read:
200.065. (1) [It shall be unlawful for any] A per-

son may not fraudulently [to] obtain or retain, [or]
attempt to obtain or retain or [to] aid another person
to fraudulently [to] obtain or retain or attempt to
obtain or retain certification as a disadvantaged,
minority, women or emerging small business enter-
prise.

(2) [It shall be unlawful knowingly to] A person
may not knowingly make a false claim that any
person is qualified for certification or is certified
under ORS 200.055 for the purpose of gaining a con-
tract or subcontract or other benefit.

(3) [The] An affected public contracting agency
may withhold payment, may suspend or terminate
[the] a public contract and may impose on any per-
son a civil penalty not to exceed 10 percent of the
contract or subcontract price or $5,000, whichever
is less, for each violation of subsection (1) or (2) of
this section. [The penalty shall be paid to the Office
for Minority, Women and Emerging Small Business.]

(4) The Oregon Business Development Depart-
ment or an affected public contracting agency shall
investigate any complaint that a person has violated
subsection (1) or (2) of this section. In investigating
[such] a complaint, the department or an affected
public contracting agency may require any addi-
tional information, administer oaths, take deposi-
tions and issue subpoenas to compel [the attendance
of] witnesses [and the production of] to attend and
to produce books, papers, records, memoranda or
other information necessary to carry out [its] the
department’s or the affected public contracting
agency’s duties. If [any] a person fails to comply
with any subpoena [issued] the department or the
affected public contracting agency issues under
this subsection or refuses to testify on any matter
on which a person may lawfully be interrogated, the
department or the affected public contracting
agency shall follow the procedure provided in ORS
183.440 [shall be followed] to compel compliance.
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(5) The department or an affected public con-
tracting agency [or the department] may disqualify
any person [found to have violated] that under oath
during the course of an investigation admits to
violating subsection (1) or (2) of this section [or who
admits to such violation under oath during the course
of an investigation from bidding or participating in
any public contract for a period of time specified by
the agency or department, not to exceed three years],
or that the department or the affected public
contracting agency finds to have violated sub-
section (1) or (2) of this section, from submitting
a bid or proposal for, or receiving an award of,
a public contract for a period of not more than
three years. Any public contracting agency that
has notice of the finding of the fraudulent certifica-
tion may also disqualify the person from bidding on
or participating in any public contract.

SECTION 3. ORS 200.075 is amended to read:
200.075. (1) An affected public contracting

agency shall suspend any [bidder or contractor or
subcontractor on] bidder’s, proposer’s,
contractor’s or subcontractor’s right to submit
a bid or proposal for, or receive an award of, a
public contract [that] in the future if the bidder,
proposer, contractor or subcontractor knowingly
commits any of the acts listed in paragraphs (a) to
[(c)] (d) of this subsection [shall have its right to bid
on or participate in any public contract suspended].
The affected public contracting agency shall
suspend the right [suspension shall occur] only af-
ter providing notice and opportunity for hearing in
[such] a manner [as] that the affected public con-
tracting agency[, by rule, shall provide] provides by
rule. The [suspension shall be for] affected public
contracting agency shall specify a time for the
suspension that is up to [90 days] one year for a
first violation, up to [one year] three years for a
second violation and up to five years for a third vi-
olation. Each violation [shall] must remain on re-
cord for five years. After five years the affected
public contracting agency may not consider the
violation [shall no longer be considered] in reviewing
future violations. [The following acts are
prohibited] A bidder, proposer, contractor or
subcontractor may not:

(a) [Entering] Enter into any agreement [repres-
enting] to represent that a disadvantaged, minority,
women or emerging small business enterprise certi-
fied pursuant to ORS 200.055 will [be performing
work or supplying materials] perform a public con-
tract or subcontract or supply material under
[the] a public improvement contract without the
knowledge and consent of the disadvantaged, minor-
ity, women or emerging small business enterprise.

(b) [Exercising] Exercise or permit another
bidder, proposer, contractor or subcontractor to
exercise management and decision making control
over the internal operations of [any] a certified dis-
advantaged, minority, women or emerging small
business enterprise other than the bidder’s,
proposer’s, contractor’s or subcontractor’s own

business enterprise. As used in this paragraph,
“internal operations” does not include normal
scheduling, coordination, execution or performance
as a subcontractor on a public contract.

(c) [Using] Use a disadvantaged, minority,
women or emerging small business enterprise to
perform a public contract or subcontract or to
supply material under a public improvement contract
to meet an established goal or requirement [when]
if the disadvantaged, minority, women or emerging
small business enterprise does not perform a com-
mercially useful function in carrying out [its] re-
sponsibilities and obligations under the contract.

(d) Fail to perform a commercially useful
function in performing a public contract or
subcontract or in supplying material to a con-
tractor or subcontractor that is performing a
public contract if the bidder, proposer, contrac-
tor or subcontractor is presented as a certified
disadvantaged, minority, women or emerging
small business enterprise to meet an established
goal or requirement.

(2) [Any] The Oregon Business Development
Department shall revoke a business enterprise’s
certification under ORS 200.055 as a disadvan-
taged, minority, women or emerging small business
enterprise [certified under ORS 200.055 that], if af-
ter conducting an investigation in a manner
similar to the manner provided in ORS 200.065
(4) for investigating a violation of ORS 200.065
(1) or (2), the department finds that the business
enterprise allows or commits any of the acts listed
in paragraphs (a) to (c) of this subsection. [shall
have its certification suspended for up to 90 days for
the first violation, up to one year for a second vio-
lation and up to five years for a third violation. Each
violation shall remain on record for five years. After
five years the violation shall no longer be considered
in reviewing future violations. The following acts are
prohibited] A disadvantaged, minority, women or
emerging small business enterprise may not:

(a) Use [of the firm’s] the business enterprise’s
name to meet a disadvantaged, minority, women or
emerging small business enterprise goal or require-
ment on a public contract [when the firm] or sub-
contract if the business enterprise does not in
fact intend to or does not actually perform the work
under the public contract or subcontract or does
not intend to or does not purchase and supply
material [to the project] under a public contract or
subcontract to supply material [supply contract].

(b) Use [of any] personnel of an uncertified busi-
ness enterprise to operate, manage or otherwise
control the disadvantaged, minority, women or
emerging small business enterprise.

(c) [Failure] Exhibit a pattern of failing to
perform a commercially useful function in [carrying
out its functions under a] performing a public
contract or subcontract or [a] supplying material
[supply contract entered into with] to a contractor or
subcontractor on a public contract [when] if the
business enterprise is represented as a certified
disadvantaged, minority, women or emerging
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small business enterprise to meet an established
goal or requirement.

(3)(a) An affected public contracting agency
shall notify the department if the affected public
contracting agency investigates a disadvan-
taged, minority, women or emerging small busi-
ness enterprise for failing to perform a
commercially useful function.

(b) The department may conduct an inde-
pendent investigation of a disadvantaged, mi-
nority, women or emerging small business
enterprise for exhibiting a pattern of failing to
perform a commercially useful function in re-
sponse to notifications from one or more af-
fected public contracting agencies under
paragraph (a) of this subsection.

[(3)] (4)(a) For the purpose of this section,
“commercially useful function” means [the actual
performance of] a function or service [by the
business]:

(A) That the business enterprise actually
performs;

(B) For which there is a demand in the
marketplace[,]; and

(C) For which the business enterprise receives
payment [not disproportionate] that is proportion-
ate to the work [performed or in conformance] that
the business enterprise performs or that con-
forms with industry standards.

(b) “Commercially useful function” does not
include acting as a broker to provide for [the per-
formance of work by] others to perform work. [does
not constitute a “commercially useful function.”]

SECTION 4. The amendments to ORS
200.055, 200.065 and 200.075 by sections 1 to 3 of
this 2015 Act apply to:

(1) Public contracts that a public contracting
agency advertises or solicits or, if the public
contracting agency does not advertise or other-
wise solicit the public contract, a public con-
tract into which the public contracting agency
enters on or after the operative date specified in
section 5 of this 2015 Act;

(2) Decisions that the Oregon Business De-
velopment Department makes on and after the
operative date specified in section 5 of this 2015
Act to approve, deny, revoke, suspend or refuse
to renew a certification as a disadvantaged, mi-
nority, women or emerging small business en-
terprise;

(3) Investigations that the department or a
public contracting agency conducts on or after
the operative date specified in section 5 of this
2015 Act; and

(4) A public contracting agency’s decision on
or after the operative date specified in section 5
of this 2015 Act to suspend a business
enterprise’s right to submit a bid or proposal for
a public contract.

SECTION 5. (1) The amendments to ORS
200.055, 200.065 and 200.075 by sections 1 to 3 of
this 2015 Act become operative on January 1,
2016.

(2) The Director of the Oregon Business De-
velopment Department and a public contracting
agency that adopts rules under ORS 279A.065
may take any action before the operative date
specified in subsection (1) of this section that is
necessary to enable the director or the public
contracting agency to exercise, on and after the
operative date specified in subsection (1) of this
section, all of the duties, functions and powers
conferred on the director or the public con-
tracting agency by the amendments to ORS
200.055, 200.065 and 200.075 by sections 1 to 3 of
this 2015 Act.

SECTION 6. This 2015 Act being necessary
for the immediate preservation of the public
peace, health and safety, an emergency is de-
clared to exist, and this 2015 Act takes effect on
its passage.

Approved by the Governor May 21, 2015
Filed in the office of Secretary of State May 22, 2015
Effective date May 21, 2015

3



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /CenturySchoolbookEF-Bol
    /CenturySchoolbookEF-BolIta
    /CenturySchoolbookEF-Reg
    /CenturySchoolbookEF-RegIta
    /ElegantGaramondBT-Bold
    /ElegantGaramondBT-Italic
    /ElegantGaramondBT-Roman
    /Garamond
    /Garamond-Bold
    /Garamond-Italic
    /Garamond-KursivHalbfett
    /NewCenturySchlbk-Bold
    /NewCenturySchlbk-BoldItalic
    /NewCenturySchlbk-Italic
    /NewCenturySchlbk-Roman
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


