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YES Vote Explanation on SB 1008

I voted YES on SB 1008 for the following reasons and more... I have long been an advocate for
our youth and public safety. Having been a long time School Board Member as well as a County
Commissioner and liaison to the Sheriff’s Dept., District Attorney’s Dept. and Juvenile Dept.,
have been deeply involved in the areas of youth offenses. With that, I have also been a supporter
of the need for Juvenile Justice Reforms.

SB 1008 was unfortunately not a perfect bill, few are. I did support the two minority reports and
would have preferred either of their passage. I also drafted a -10 amendment that would have
removed aggravated murder, murder and rape from SB 1008 and made several attempts to move
the bill to rules for the amendment’s consideration. The amendment reads:

Requested by Representative SMITH DB

PROPOSED AMENDMENTS TO

A-ENGROSSED SENATE BILL 1008

On page 1 of the printed A-engrossed bill, line 3, delete “163.105,
163.115,”.

In line 4, delete “339.317, 339.319, 339.321, 419C.005, 419C.050,”.

In line 5, delete «“, 420.081”.

On page 6, delete lines 29 through 45 and delete pages 7 through 33 and
insert:

“SECTION 4. ORS 137.705 is amended to read:

“137.705. (1)(a) As used in this section and ORS 137.707:

“(A) ‘Charged’ means the filing of an accusatory instrument in a court

of criminal jurisdiction following waiver under ORS 419C.349 or alleging
the commission of [an offense listed in ORS 137.707] aggravated murder
as defined in ORS 163.095, murder as defined in ORS 163.115 or rape in
the first degree as defined in ORS 163.375 (1)(a).

“(B) ‘Detention facility’ has the meaning given that term in ORS
419A.004.

“(C) ‘Prosecuted’ includes pretrial and trial procedures, requirements and
limitations provided for in criminal cases.

“(b) Unless otherwise provided in ORS 137.707, ORS chapters 137 and 138
apply to proceedings under ORS 137.707.

“(2)(a) Notwithstanding ORS 419B.100 and 419C.005, a person 15, 16 or 17
years of age at the time of committing [the offense may be charged with the
commission of an offense listed in ORS 137.707 and] aggravated murder as



defined in ORS 163.095, murder as defined in ORS 163.115 or rape in the
first degree as defined in ORS 163.375 (1)(a) may be charged with the
offense and prosecuted as an adult.

“(b) If the juvenile court enters an order of waiver under ORS

419C.349 (1)(a), the person waived may be charged with a crime and
prosecuted as an adult as provided in this section.

“[(b)] (c) The district attorney shall notify the juvenile court and the juvenile
department when a person under 18 years of age is charged [with an
offense listed in ORS 137.707] under this section.

“[(c)] (d) The filing of an accusatory instrument in a criminal court under
ORS 137.707 for aggravated murder as defined in ORS 163.095, murder
as defined in ORS 163.115 or rape in the first degree as defined in ORS
163.375 (1)(a) divests the juvenile court of jurisdiction in the matter if juvenile
court jurisdiction is based on the conduct alleged in the accusatory
instrument or any conduct arising out of the same act or transaction. Upon
receiving notice from the district attorney under paragraph [(b)] (c) of this
subsection, the juvenile court shall dismiss, without prejudice, the juvenile
court proceeding and enter any order necessary to transfer the matter or
transport the person to the criminal court for further proceedings. Nothing
in this paragraph affects the authority or jurisdiction of the juvenile court
with respect to other matters or conduct.

“(3)(a) A person charged with [a crime under ORS 137.707] aggravated
murder as defined in ORS 163.095, murder as defined in ORS 163.115

or rape in the first degree as defined in ORS 163.375 (1)(a), or waived
under ORS 419C.349 (1)(a), who is 16 or 17 years of age shall be detained
in custody in a detention facility, unless the director of the county juvenile
department and the sheriff agree to detain the person in a jail or other place
where adults are detained. A person detained in accordance with this paragraph
is subject to release on the same terms and conditions as for adults.
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“(b) If a person charged with [a crime under ORS 137.707] aggravated
murder as defined in ORS 163.095, murder as defined in ORS 163.115

or rape in the first degree as defined in ORS 163.375 (1)(a), or waived

under ORS 419C.349 (1)(a), is under 16 years of age, the person may not

be detained|, either] before conviction, or after conviction but before execution
of the sentence, in a jail or other place where adults are detained.

“SECTION 5. ORS 137.707 is amended to read:

“137.707. (1)(a) Notwithstanding any other provision of law, when a person
charged with aggravated murder[,] as defined in ORS 163.095, [or an offense
listed in subsection (4)(a) of this section] murder as defined in ORS

163.115 or rape in the first degree as defined in ORS 163.375 (1)(a), is 15,

16 or 17 years of age at the time the offense is committed, and the offense

is committed on or after April 1, 1995, [or when a person charged with an
offense listed in subsection (4)(b) of this section is 15, 16 or 17 years of age



at the time the offense is committed, and the offense is committed on or after
October 4, 1997, or when a person charged with the offense described in subsection
(4)(c) of this section is 15, 16 or 17 years of age at the time the offense

is committed and the offense is committed on or after January 1, 2008,] or
when a person is waived under ORS 419C.349 (1)(a), the person shall be
prosecuted as an adult in criminal court.

“(b) A district attorney, the Attorney General or a juvenile department
counselor may not file in juvenile court a petition alleging that a person has
committed an act that, if committed by an adult, would constitute aggravated
murder [or an offense listed in subsection (4) of this section] as defined in
ORS 163.095, murder as defined in ORS 163.115 or rape in the first degree
as defined in ORS 163.375 (1)(a), if the person was 15, 16 or 17 years

of age at the time the act was committed.

“(2) When a person charged under this section or waived under ORS
419C.349 (1)(a) is convicted of an offense listed in subsection (4) of this
section, the court shall impose at least the presumptive term of imprisonment
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provided for the offense in subsection (4) of this section. The court may impose
a greater presumptive term if otherwise permitted by law, but may not
impose a lesser term. The person is not, during the service of the term of
imprisonment, eligible for release on post-prison supervision or any form of
temporary leave from custody. The person is not eligible for any reduction
in[, or based on,] the minimum sentence for any reason under ORS 421.121
or any other provision of law. The person is eligible for a hearing and
conditional release under ORS 420A.203 and 420A.206 unless the person

is convicted of aggravated murder as defined in ORS 163.095, murder

as defined in ORS 163.115 or rape in the first degree as defined in ORS
163.375 (1)(a). ORS 138.052, 163.105 and 163.150 apply to sentencing a person
prosecuted under this section and convicted of aggravated murder under ORS
163.095 except that a person who was under 18 years of age at the time the
offense was committed is not subject to a sentence of death or life
imprisonment without the possibility of release or parole.

“(3) The court shall commit the person to the legal and physical custody

of the Department of Corrections.

“(4) The offenses to which this section applies and the presumptive sentences
are:

39

(a)(A) Murder, as defined in

ORS 163.115. .viiireeieeeeien, 300 months
(B) Attempt or conspiracy

to commit aggravated

murder, as defined

in ORS 163.095......ccovvvererenne 120 months
(C) Attempt or conspiracy

to commit murder, as



defined in ORS 163.115. .......... 90 months

(D) Manslaughter in the
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first degree, as defined

in ORS 163.118....ccccoververenneee 120 months
(E) Manslaughter in the

second degree, as defined

in ORS 163.125...cccconvvvvvvenenn 75 months
(F) Assault in the first

degree, as defined

in ORS 163.185.......ccceneee <eeere..90 months
(G) Assault in the second

degree, as defined

in ORS 163.175..cccvvvieeeirrennen 70 months
(H) Kidnapping in the first

degree, as defined in

ORS 163.235. oo 90 months
(I) Kidnapping in the second

degree, as defined in

ORS 163.225. ..o 70 months
(J) Rape in the first degree,

as defined in ORS 163.375....100 months
(K) Rape in the second

degree, as defined in

ORS 163.365. ...oooveireierecverinenn 75 months
(L) Sodomy in the first

degree, as defined in

ORS 163.405. .ccceierieeieeens 100 months
(M) Sodomy in the second

degree, as defined in

ORS 163.395. .o 75 months
(N) Unlawful sexual

penetration in the first
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degree, as defined

in ORS 163.411...cccccevvvvunnennen. 100 months
(O) Unlawful sexual

penetration in the

second degree, as

defined in ORS 163.408. .......... 75 months
(P) Sexual abuse in the first

degree, as defined in



ORS 163.427. .ot 75 months
(Q) Robbery in the first

degree, as defined in

ORS 164.415. ...oocvvveereirreieennns 90 months
(R) Robbery in the second

degree, as defined in

ORS 164.405. ...ocovvvereererenaennes 70 months
(b)(A) Arson in the first degree,

as defined in

ORS 164.325, when

the offense represented

a threat of serious

physical Injury. ......ceceververenennne 90 months
(B) Using a child in a display

of sexually explicit

conduct, as defined in

ORS 163.670. .cocverveevenirinnene 70 months
(C) Compelling prostitution,

as defined in ORS 167.017

(1)(@), (b) or (d).eeeereereereenennee 70 months
(c) Aggravated vehicular

homicide, as defined in
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ORS 163.149. .........cusesmsesioss 240 months

(13

“(5) If a person charged with an offense under this section is found guilty

of a lesser included offense and the lesser included offense is:

“(a) An offense listed in subsection (4) of this section, the court shall
sentence the person as provided in subsection (2) of this section.

“(b) Not an offense listed in subsection (4) of this section:

“(A) But constitutes an offense for which waiver is authorized under ORS
419C.349 (1)(b), the court, upon motion of the district attorney, shall hold a
hearing to determine whether to retain jurisdiction or to transfer the case

to juvenile court for disposition. In determining whether to retain jurisdiction,
the court shall consider the criteria for waiver in ORS 419C.349. If the

court retains jurisdiction, the court shall sentence the person as an adult
under sentencing guidelines. If the court does not retain jurisdiction, the
court shall:

“(i) Order that a presentence report be prepared;

“(ii) Set forth in a memorandum any observations and recommendations
that the court deems appropriate; [and]

“(iii) Enter an order transferring the case to the juvenile court for disposition
under ORS 419C.067 and 419C.411; and

“(iv) Enter an order providing that all court records of the case are



subject to the same limitations on inspection, copying and disclosure

of records, reports and materials as those set forth under ORS
419A.255.

“(B) And is not an offense for which waiver is authorized under ORS
419C.349 (1)(b), the court may not sentence the person. The court shall:
“(1) Order that a presentence report be prepared;

“(ii) Set forth in a memorandum any observations and recommendations
that the court deems appropriate; [and]

“(ii1) Enter an order transferring the case to the juvenile court for dis-
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position under ORS 419C.067 and 419C.411; and

“(iv) Enter an order providing that all court records of the case are

subject to the same limitations on inspection, copying and disclosure

of records, reports and materials as those set forth under ORS

419A.255.

“(6) When a person is charged under this section, other offenses based on

the same act or transaction shall be charged as separate counts in the same
accusatory instrument and consolidated for trial, whether or not the other
offenses are aggravated murder or offenses listed in subsection (4) of this
section. If it appears, upon motion, that the state or the person charged is
prejudiced by the joinder and consolidation of offenses, the court may order
an election or separate trials of counts or provide whatever other relief justice
requires.

“(7)(a) If a person charged and tried as provided in subsection (6) of this
section is found guilty of aggravated murder or an offense listed in subsection
(4) of this section and one or more other offenses, the court shall

impose the sentence for aggravated murder or the offense listed in subsection
(4) of this section as provided in subsection (2) of this section and shall impose
sentences for the other offenses as otherwise provided by law.

“(b) If a person charged and tried as provided in subsection (6) of this

section is not found guilty of aggravated murder or an offense listed in
subsection (4) of this section, but is found guilty of one of the other charges
that constitutes an offense for which waiver is authorized under ORS
419C.349 (1)(b), the court, upon motion of the district attorney, shall hold a
hearing to determine whether to retain jurisdiction or to transfer the case

to juvenile court for disposition. In determining whether to retain jurisdiction,
the court shall consider the criteria for waiver in ORS 419C.349. If the

court retains jurisdiction, the court shall sentence the person as an adult
under sentencing guidelines. If the court does not retain jurisdiction, the
court shall:
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“(A) Order that a presentence report be prepared;



“(B) Set forth in a memorandum any observations and recommendations
that the court deems appropriate; [and]

“(C) Enter an order transferring the case to the juvenile court for disposition
under ORS 419C.067 and 419C.411; and

“(D) Enter an order providing that all court records of the case are
subject to the same limitations on inspection, copying and disclosure

of records, reports and materials as those set forth under ORS

419A.255.

“SECTION 6. ORS 419C.349 is amended to read:

“419C.349. (1) [The juvenile court, after a hearing] Except as otherwise
provided in ORS 419C.364 or 419C.370, [may waive a youth to a circuit, justice
or municipal court of competent jurisdiction for prosecution as an adult if] the
juvenile court shall conduct a waiver hearing when:

“[(1) The youth is 15 years of age or older at the time of the commission
of the alleged offense;]

“[(2) The youth, except as otherwise provided in ORS 419C.364 and
419C.370, is alleged to have committed a criminal offense constituting:]
“(a) The state files a motion requesting a waiver hearing in a case

in which a petition has been filed alleging that a youth has committed

an act when the youth was 15, 16 or 17 years of age that, if committed
by an adult, would constitute an offense listed in ORS 137.707 other
than aggravated murder as defined in ORS 163.095, murder as defined
in ORS 163.115 or rape in the first degree as defined in ORS 163.375
(1)(a); or

“(b) The state files a motion requesting a waiver hearing in a case

in which a petition has been filed alleging that a youth has committed

an act when the youth was 15, 16 or 17 years of age that, if committed
by an adult, would constitute:

“[(a) Murder under ORS 163.115 or any aggravated form thereof;]
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“I(b)] (A) A Class A or Class B felony;

“[(©)] (B) Any of the following Class C felonies:

“[(A)] (1) Escape in the second degree under ORS 162.155;

“[(B)] (ii) Assault in the third degree under ORS 163.165;

“[(C)] (iii) Coercion under ORS 163.275 (1)(a);

“[(D)] (iv) Arson in the second degree under ORS 164.315; or

“[(E)] (v) Robbery in the third degree under ORS 164.395;

“[(d)] (C) Any Class C felony in which the youth used or threatened to
use a firearm; or

“[(e)] (D) Any other [felony or any misdemeanor if the youth and the state
stipulate to the waiver;] crime that the state and the youth stipulate is
subject to waiver.

“(2) Following the hearing, the juvenile court shall enter an order
waiving the youth to a circuit, justice or municipal court of competent



jurisdiction if the court finds, by a preponderance of the evidence,

that:

“[(3)] (a) The youth at the time of the alleged offense was of sufficient
sophistication and maturity to appreciate the nature and quality of the conduct
involved; and

“[(4)] (b) [The juvenile court, after considering the following criteria, determines
by a preponderance of the evidence that] Retaining jurisdiction will

not serve the best interests of the youth and of society and therefore is not
justified[:]. For the purposes of this paragraph, the juvenile court shall

consider:

“I[(a)] (A) The amenability of the youth to treatment and rehabilitation

given the techniques, facilities and personnel for rehabilitation available to

the juvenile court and to the criminal court [which] that would have jurisdiction
after transfer;

“[(b)] (B) The protection required by the community, given the seriousness

of the offense alleged, and whether the youth can be safely reha-
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bilitated under the jurisdiction of the juvenile court;

“[(c)] (C) The aggressive, violent, premeditated or willful manner in which
the offense was alleged to have been committed;

“[(d)] (D) The previous history of the youth, including:

“[(A)] (i) Prior treatment efforts and out-of-home placements; and

“[(B)] (i1) The physical, emotional and mental health of the youth;

“[(e)] (E) The youth’s prior record of acts [which] that would be crimes

if committed by an adult;

“[(D)] (F) The gravity of the loss, damage or injury caused or attempted
during the offense;

“I(2)] (G) The prosecutive merit of the case against the youth; and

“[(h)] (H) The desirability of disposing of all cases in one trial if there

were adult co-offenders.

“(3) The victim of the alleged offense has the right to appear at a

hearing under this section and to provide the court with any information
reasonably related to the court’s determination.

“(4) The right to counsel, and the appointment of counsel under

ORS 419C.200, applies to a hearing under this section.

“SECTION 7. ORS 161.610 is amended to read:

“161.610. (1) As used in this section, ‘firearm’ has the meaning given that
term in ORS 166.210.

“(2) The use or threatened use of a firecarm, whether operable or inoperable,
by a defendant during the commission of a felony may be pleaded in the
accusatory instrument and proved at trial as an element in aggravation of
the crime as provided in this section. When a crime is so pleaded, the aggravated
nature of the crime may be indicated by adding the words ‘with a

firearm’ to the title of the offense. The unaggravated crime shall be considered



a lesser included offense.

“(3) Notwithstanding the provisions of ORS 161.605 or 137.010 (3) and except
as otherwise provided in subsection (6) of this section, if a defendant is
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convicted of a felony having as an element the defendant’s use or threatened
use of a firearm during the commission of the crime, the court shall impose
at least the minimum term of imprisonment as provided in subsection (4) of
this section. Except as provided in ORS 144.122 and 144.126 and subsection
(5) of this section, in no case shall any person punishable under this section
become eligible for work release, parole, temporary leave or terminal leave
until the minimum term of imprisonment is served, less a period of time
equivalent to any reduction of imprisonment granted for good time served

or time credits earned under ORS 421.121, nor shall the execution of the
sentence imposed upon such person be suspended by the court.

“(4) The minimum terms of imprisonment for felonies having as an element
the defendant’s use or threatened use of a firearm in the commission

of the crime shall be as follows:

“(a) Except as provided in subsection (5) of this section, upon the first
conviction for such felony, five years, except that if the firearm is a machine
gun, short-barreled rifle, short-barreled shotgun or is equipped with a
firearms silencer, the term of imprisonment shall be 10 years.

“(b) Upon conviction for such felony committed after punishment pursuant
to paragraph (a) of this subsection or subsection (5) of this section, 10

years, except that if the firearm is a machine gun, short-barreled rifle,
short-barreled shotgun or is equipped with a firearms silencer, the term of
imprisonment shall be 20 years.

“(c) Upon conviction for such felony committed after imprisonment pursuant
to paragraph (b) of this subsection, 30 years.

“(5) If it is the first time that the defendant is subject to punishment

under this section, rather than impose the sentence otherwise required by
subsection (4)(a) of this section, the court may:

“(a) For felonies committed prior to November 1, 1989, suspend the execution
of the sentence or impose a lesser term of imprisonment, when the

court expressly finds mitigating circumstances justifying such lesser sentence
SB 1008-A10 5/22/19

Proposed Amendments to A-Eng. SB 1008 Page

and sets forth those circumstances in its statement on sentencing; or

“(b) For felonies committed on or after November 1, 1989, impose a lesser

sentence in accordance with the rules of the Oregon Criminal Justice Commission.
“(6) When a defendant who is convicted of a felony having as an element

the defendant’s use or threatened use of a firearm during the commission of

the crime is a person who was waived [from juvenile court] under ORS 137.707
(5)(b)(A), 419C.349 (1)(b), 419C.352, 419C.364 or 419C.370, the court is not required



to impose a minimum term of imprisonment under this section.

“SECTION 8. ORS 161.620 is amended to read:

“161.620. Notwithstanding any other provision of law, a sentence imposed
upon any person waived [from the juvenile court] under ORS 419C.349,
419C.352, 419C.364 or 419C.370 shall not include any sentence of death or life
imprisonment without the possibility of release or parole nor imposition of
any mandatory minimum sentence except that a mandatory minimum sentence
under:

“(1) ORS 137.707 shall be imposed, except as provided in ORS 137.712;
“I(1)] (2) ORS 163.105 (1)(c) shall be imposed; and

“I(2)] (3) ORS 161.610 may be imposed.

“SECTION 9. ORS 163A.130 is amended to read:

“163A.130. (1) A person required to report as a sex offender under ORS
163A.025 (1)(a), (b) or (c), or required to report as a sex offender under the
laws of another state as a result of an adjudication in an Oregon juvenile

court, may file a petition for an order relieving the person of the obligation

to report. The person must pay the filing fee established under ORS 21.135.

If the person resides:

“(a) In this state and is required to report under ORS 163A.025 (2) or (3),

the petition must be filed in the juvenile court in which the person was adjudicated
for the act that requires reporting.

“(b) In another state and is required to report under ORS 163A.025 (4),
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the petition must be filed in the juvenile court in the county in which the
person attends school or works.

“(¢) In another state and is required to report under the laws of the other
state, the petition must be filed in the juvenile court in which the person

was adjudicated for the act that requires reporting.

“(2) If the act giving rise to the obligation to report would constitute:

“(a) A Class A or Class B felony sex crime if committed by an adult, the
petition may be filed no sooner than two years after the termination of juvenile
court jurisdiction over the person or, if the person is placed under the
jurisdiction of the Psychiatric Security Review Board, no sooner than two
years after the person is discharged from the jurisdiction of the board.

“(b) A Class C felony sex crime if committed by an adult, the petition

may be filed no sooner than 30 days before the termination of juvenile court
jurisdiction over the person or, if the person is placed under the jurisdiction
of the Psychiatric Security Review Board, no sooner than 30 days before the
person is discharged from the jurisdiction of the board.

“(3)(a) The juvenile court in which a petition under this section is filed

may transfer the matter to the juvenile court of the county that last supervised
the person if the court determines that the convenience of the parties,

the victim and witnesses require the transfer.

“(b) The juvenile court has exclusive original jurisdiction in any proceeding



under this section.

“(c) The person, the district attorney and the juvenile department are
parties to a hearing on a petition filed under this section.

“(4) The person filing the petition has the burden of proving by clear and
convincing evidence that the person is rehabilitated and does not pose a
threat to the safety of the public. In determining whether the person has
met the burden of proof, the juvenile court may consider but need not be
limited to considering:

“(a) The extent and impact of any physical or emotional injury to the
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victim;

“(b) The nature of the act that subjected the person to the obligation of
reporting as a sex offender;

“(c) Whether the person used or threatened to use force in committing the
act;

“(d) Whether the act was premeditated;

“(e) Whether the person took advantage of a position of authority or trust
in committing the act;

“(f) The age of any victim at the time of the act, the age difference between
any victim and the person and the number of victims;

“(g) The vulnerability of the victim;

“(h) Other acts committed by the person that would be crimes if committed
by an adult and criminal activities engaged in by the person before and
after the adjudication;

“(i) Statements, documents and recommendations by or on behalf of the
victim or the parents of the victim;

“(j) The person’s willingness to accept personal responsibility for the act
and personal accountability for the consequences of the act;

“(k) The person’s ability and efforts to pay the victim’s expenses for
counseling and other trauma-related expenses or other efforts to mitigate the
effects of the act;

“(L) Whether the person has participated in and satisfactorily completed

a sex offender treatment program or any other intervention, and if so the
juvenile court may also consider:

“(A) The availability, duration and extent of the treatment activities;

“(B) Reports and recommendations from the providers of the treatment;
“(C) The person’s compliance with court, board or supervision requirements
regarding treatment; and

“(D) The quality and thoroughness of the treatment program;

“(m) The person’s academic and employment history;
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“(n) The person’s use of drugs or alcohol before and after the adjudication;



“(0) The person’s history of public or private indecency;

“(p) The person’s compliance with and success in completing the terms

of supervision;

“(q) The results of psychological examinations of the petson;

“(r) The protection afforded the public by the continued existence of the
records; and

“(s) Any other relevant factors.

“(5) In a hearing under this section, the juvenile court may receive testimony,
reports and other evidence without regard to whether the evidence

is admissible under ORS 40.010 to 40.210 and 40.310 to 40.585 if the evidence
is relevant to the determination and findings required under this section.

As used in this subsection, ‘relevant evidence’ has the meaning given that
term in ORS 40.150.

“(6) When a petition is filed under this section, the state has the right

to have a psychosexual evaluation of the person conducted. The state shall
file notice with the juvenile court of its intention to have the person evaluated.
If the person objects to the evaluator chosen by the state, the juvenile

court for good cause shown may direct the state to select a different evaluator.
“(7) As soon as practicable after a petition has been filed under this section,
the district attorney or juvenile department shall make a reasonable

effort to notify the victim of the crime that the person has filed a petition
seeking relief under this section and, if the victim has requested, to inform
the victim of the date, time and place of a hearing on the petition in advance
of the hearing.

“(8)(a) When a petition filed under this section is filed:

“(A) While the person is under the jurisdiction of the juvenile court or

the Psychiatric Security Review Board or less than three years after the date
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the jurisdiction is terminated, the court shall hold a hearing no sooner than

60 days and no later than 120 days after the date of filing.

“(B) Three years or more after the date the juvenile court or board jurisdiction
is terminated, the court shall hold a hearing no sooner than 90

days and no later than 150 days after the date of filing.

“(b) Notwithstanding paragraph (a) of this subsection, upon a showing of
good cause, the court may extend the period of time in which a hearing on

the petition must be held.

“(9)(a) When the person proves by clear and convincing evidence that the
person is rehabilitated and does not pose a threat to the safety of the public,
the court shall grant the petition.

“(b) Notwithstanding paragraph (a) of this subsection, the court may not

grant a petition filed under this section before the date the juvenile court

or board jurisdiction over the person is terminated.

“(10) When a juvenile court enters an order relieving a person of the requirement
to report under ORS 163A.025, the person shall send a certified



copy of the juvenile court order to the Department of State Police.

“(11) If a person commits an act that could be charged as [a sex crime
listed in ORS 137.707] rape in the first degree as defined in ORS 163.375
(1)(a) or a sex crime for which the person could be waived under ORS
419C.349 (1)(a), and the person is 15, 16 or 17 years of age at the time the
act is committed, the state and the person may stipulate that the person may
not petition for relief under this section as part of an agreement that the
person be subject to the jurisdiction of the juvenile court rather than being
prosecuted as an adult under ORS 137.707, or that the state not file a
motion requesting waiver under ORS 419C.349 (1)(a).

“(12) When a petition is filed under subsection (2)(b) of this section before
the termination of juvenile court or board jurisdiction, if the person, or the
parent or guardian of the person if the person is less than 18 years of age,
requests counsel and is without sufficient financial means to employ suitable
SB 1008-A10 5/22/19
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counsel to represent the person, for purposes of the petition described in this
section, the court shall appoint suitable counsel to represent the person.
Appointment of counsel under this subsection is subject to ORS 419C.200,
419C.203, 419C.206 and 419C.209.

“SECTION 10. ORS 163A.135 is amended to read:

“163A.135. (1) Except as provided in subsection (7) of this section, a person
required to report under ORS 163A.025 (1)(d) may file a petition in the
juvenile court for an order relieving the person of the duty to report. The
person must pay the filing fee established under ORS 21.135. If the person
resides:

“(a) In this state and is required to report under ORS 163A.025 (2) or (3),
the petition must be filed in the juvenile court of the county in which the
person resides.

“(b) In another state and is required to report under ORS 163A.025 (4),

the petition must be filed in the juvenile court of the county in which the
person attends school or works.

“(2) If the act giving rise to the obligation to report would constitute:

“(a) A Class A or Class B felony sex crime if committed in this state by

an adult, the petition may be filed no sooner than two years after the termination
of the other United States court’s jurisdiction over the person.

“(b) A Class C felony sex crime if committed in this state by an adult, the
petition may be filed no sooner than 30 days before the termination of the
other United States court’s jurisdiction over the person.

“(3) The person filing the petition must submit with the petition all releases
and waivers necessary to allow the district attorney for the county in

which the petition is filed to obtain the following documents from the jurisdiction
in which the person was adjudicated for the act for which reporting

is required:

“(a) The juvenile court petition;



“(b) The dispositional report to the court;
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Proposed Amendments to A-Eng. SB 1008 Page 18

“(c) The order of adjudication or jurisdiction;

“(d) Any other relevant court documents;

“(e) The police report relating to the act for which reporting is required;

“(f) The order terminating jurisdiction for the act for which reporting is
required; and

“(g) The evaluation and treatment records or reports of the person that

are related to the act for which reporting is required.

“(4) A person filing a petition under this section has the burden of proving
by clear and convincing evidence that the person is rehabilitated and

does not pose a threat to the safety of the public.

“(5) Unless the court finds good cause for a continuance, the court shall
hold a hearing on the petition no sooner than 90 days and no later than 150
days after the date the petition is filed.

“(6) If a person who files a petition under this section is required to report
as a sex offender for having committed an act that if committed in this

state could have subjected the person to prosecution as an adult under ORS
137.707 or waiver under ORS 419C.349 (1)(a), the court may not grant the
petition notwithstanding the fact that the person has met the burden of proof
established in subsection (4) of this section unless the court determines that
to do so is in the interest of public safety.

“(7) This section does not apply to a person who is required to register

as a sex offender for life in the jurisdiction in which the offense occurred.
“(8) In a hearing under this section, the court may receive testimony, reports
and other evidence without regard to whether the evidence is admissible
under ORS 40.010 to 40.210 and 40.310 to 40.585 if the evidence is relevant
to the determination and findings required under this section. As used in this
subsection, ‘relevant evidence’ has the meaning given that term in ORS
40.150.

“(9) If the court is satisfied by clear and convincing evidence that the
person is rehabilitated and that the person does not pose a threat to the
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safety of the public, the court shall enter an order relieving the person of

the duty to report. When the court enters an order under this subsection, the
person shall send a certified copy of the court order to the Department of

State Police.

“SECTION 11. ORS 419C.346 is amended to read:

“419C.346. If the juvenile court waives a youth to another court under

ORS 419C.349 (1)(b) or[, 419C.355 and] 419C.370 for disposition as an adult,
the juvenile court nevertheless may retain jurisdiction over the youth’s parents
or guardians under ORS 419C.570. However, if the court enters an order



of waiver under ORS 419C.349 (1)(a) or 419C.364, jurisdiction over the parents
or guardians under ORS 419C.570 shall terminate.

“SECTION 12. ORS 419C.352 is amended to read:

“419C.352. The juvenile court, after a hearing, except as provided in ORS
419C.364 or 419C.370, may waive a youth under 15 years of age at the time
the act was committed to circuit court for prosecution as an adult if:

“(1) The youth is represented by counsel during the waiver proceedings;
“(2) The juvenile court makes the findings required under ORS 419C.349
[(3) and (4)] (2); and

“(3) The youth is alleged to have committed an act or acts that if committed
by an adult would constitute one or more of the following crimes:

“(a) Murder or any aggravated form thereof under ORS 163.095 or 163.115;
“(b) Rape in the first degree under ORS 163.375 (1)(a);

“(c) Sodomy in the first degree under ORS 163.405 (1)(a); or

“(d) Unlawful sexual penetration in the first degree under ORS 163.411
(1)(@).

“SECTION 13. ORS 419C.355 is amended to read:

“419C.355. The juvenile court shall make a specific, detailed, written
finding of fact to support [any determination] the findings made under ORS
419C.349 [(3) and (4)] (2).

“SECTION 14. ORS 419C.358 is amended to read:
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“419C.358. (1) Except as otherwise provided in subsection (2) of this

section and ORS 137.707 (6), when a person is waived for prosecution as

an adult, the person shall be waived only on the actual charges justifying

the waiver under ORS 419C.349 [(2)] or 419C.352, as the case may be.

“(2) Any nonwaivable charges arising out of the same act or transaction

as the waivable charge shall be consolidated with the waivable charge [for
purposes of conducting the adjudicatory hearing on the nonwaivable charges].
“SECTION 15. ORS 419C.361 is amended to read:

“419C.361. (1)(a) Notwithstanding that the juvenile court has waived the

case under ORS 419C.349, 419C.352, [419C.355, 419C.358,] 419C.364[, 419C.367
and] or 419C.370, the court of waiver shall return the case to the juvenile
court unless an accusatory instrument is filed in the court of waiver alleging,
in the case of a person under [16] 15 years of age, a crime listed in ORS
419C.352 or, in the case of any other person, a crime [listed in ORS 419C.349
(2). Also in the case of a waived person,] described in ORS 419C.349 (1).
“(b) When a trial has been held in the court of waiver upon an

accusatory instrument alleging a crime listed in ORS 419C.349 [(2)] (1)(b) or
419C.352, as the case may be, and the person is found guilty of any lesser
included offense that is not itself a waivable offense, the trial court shall

not sentence the defendant therein, but the trial court shall order a presentence
report to be made in the case, shall set forth in a memorandum such
observations as the court may make regarding the case and shall then return



the case to the juvenile court in order that the juvenile court make disposition
in the case based upon the guilty finding in the court of waiver. Disposition
shall be as if the juvenile court itself had found the youth to be in

its jurisdiction pursuant to ORS 419C.005. The records and consequences of
the case shall, in all respects, be as if the juvenile court itself had found the
youth to be in its jurisdiction pursuant to ORS 419C.005. When the person

is found guilty of a nonwaivable charge that was consolidated with a
waivable charge under ORS 419C.358, the case shall be returned to the ju-
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venile court for disposition as provided in this subsection for lesser included
offenses.

“(2) Nothing in this section or ORS 419C.358 applies to a waiver under
ORS 419C.364 or 419C.370.

“SECOND LOOK

“SECTION 16. ORS 420A.203 is amended to read:

“420A.203. (1)(a) This section and ORS 420A.206 apply only to [persons]
a person who:

“(A) [Were] Was under 18 years of age at the time of the commission of
the offense for which the [persons were] person was sentenced to a term of
imprisonment, who committed the offense on or after June 30, 1995, and who
[were] was:

“[(A)] (i) Sentenced to a term of imprisonment of at least 24 months following
waiver under ORS 419C.349 (1)(b), 419C.352, 419C.364 or 419C.370; or
“[(B)] (ii) Sentenced to a term of imprisonment of at least 24 months under
ORS 137.707 [(5)(b)(A) or (7)(b).] for an offense other than aggravated
murder as defined in ORS 163.095, murder as defined in ORS 163.115

or rape in the first degree as defined in ORS 163.375 (1)(a), or under

ORS 137.712; or

“(B)(1) Was under 18 years of age at the time of the commission of

all offenses for which the person was sentenced to a term of

imprisonment;

“(ii) Is not serving a sentence for aggravated murder as defined in

ORS 163.095, murder as defined in ORS 163.115 or rape in the first degree
as defined in ORS 163.375 (1)(a);

“(iii) Is in the physical custody of the Oregon Youth Authority; and

“(iv) Has a projected release date, as determined by the Department

of Corrections, that falls on or after the person’s 25th birthday and
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before the person’s 27th birthday.

“(b) When a person described in paragraph (a)(A) of this subsection has
served one-half of the sentence imposed or when a person described in
paragraph (a)(B) of this subsection attains 24 years and six months of



age, the sentencing court shall determine what further commitment or disposition
is appropriate as provided in this section. As used in this subsection

and subsection (2) of this section, ‘sentence imposed’ means the total period
of mandatory incarceration imposed for all convictions resulting from a single
prosecution or criminal proceeding not including any reduction in the
sentence under ORS 421.121 or any other statute.

“(2)(a) No more than 120 days and not less than 60 days before the date

on which a person has served one-half of the sentence imposed or attains

24 years and six months of age, the Oregon Youth Authority or the Department
of Corrections, whichever has physical custody of the person, shall

file in the sentencing court a notice and request that the court set a time

and place for the hearing required under this section. The youth authority

or department shall serve the person with a copy of the notice and request

for hearing on or before the date of filing.

“(b) Upon receiving the notice and request for a hearing under paragraph

(a) of this subsection, the sentencing court shall schedule a hearing for a

date not more than 30 days after the date on which the person will have
served one-half of the sentence imposed or attains 24 years and six months

of age, or such later date as is agreed upon by the parties.

“(c) The court shall notify the following of the time and place of the

hearing:

“(A) The person and, if the person is under 18 years of age, the

person’s parents;

“(B) The records supervisor of the correctional institution in which the
person is incarcerated; and

“(C) The district attorney who prosecuted the case.
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“(d) The court shall make reasonable efforts to notify the following of the
time and place of the hearing:

“(A) The victim and, if the victim is under 18 years of age, the victim’s
parents or legal guardian; and

“(B) Any other person who has filed a written request with the court to
be notified of any hearing concerning the transfer, discharge or release of
the person.

“(e) Notwithstanding paragraph (b) of this subsection, the court

may delay the hearing for good cause.

“(3) In a hearing under this section:

“(a) The person and the state are parties to the proceeding.

“(b) The person has the right to appear with counsel. If the person requests
that the court appoint counsel and the court determines that the

person is financially eligible for appointed counsel at state expense, the
court shall order that counsel be appointed.

“(c) The district attorney represents the state.

“(d) The court shall determine admissibility of evidence as if the hearing



were a sentencing proceeding.

“(e) The court may consider, when relevant, written reports of the Oregon
Youth Authority, the Department of Corrections and qualified experts, in
addition to the testimony of witnesses. Within a reasonable time before the
hearing, as determined by the court, the person must be given the opportunity
to examine all reports and other documents concerning the person that

the state, the Oregon Youth Authority or the Department of Corrections intends
to submit for consideration by the court at the hearing.

“(f) Except as otherwise provided by law or by order of the court based

on good cause, the person must be given access to the records maintained in
the person’s case by the Oregon Youth Authority and the Department of
Corrections.

“(g) The person may examine all of the witnesses called by the state, may
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subpoena and call witnesses to testify on the person’s behalf and may present
evidence and argument. The court may permit witnesses to appear by telephone
or other two-way electronic communication device.

“(h) The hearing must be recorded.

“(i) The hearing and the record of the hearing are open to the public.

“(j) The question to be decided is which of the dispositions provided in
subsection (4) of this section should be ordered in the case.

“(k) The person has the burden of proving by clear and convincing evidence
that the person has been rehabilitated and reformed, and if conditionally
released, the person would not be a threat to the safety of the

victim, the victim’s family or the community and that the person would
comply with the release conditions.

“(4)(a) At the conclusion of the hearing and after considering and making
findings regarding each of the factors in paragraph (b) of this subsection, the
court shall order one of the following dispositions:

“(A) Order that the person serve the entire remainder of the sentence of
imprisonment imposed, taking into account any reduction in the sentence
under ORS 421.121 or any other statute, with the person’s physical custody
determined under ORS 137.124, 420.011 and 420A.200.

“(B) Order that the person be conditionally released under ORS 420A.206

at such time as the court may order, if the court finds that the person:

“(i) Has been rehabilitated and reformed;

“(ii) Is not a threat to the safety of the victim, the victim’s family or the
community; and

“(iii) Will comply with the conditions of release.

“(b) In making the determination under this section, the court shall consider:
“(A) The experiences and character of the person before and after commitment
to the Oregon Youth Authority or the Department of Corrections;

“(B) The person’s juvenile and criminal records;
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“(C) The person’s mental, emotional and physical health;

“(D) The gravity of the loss, damage or injury caused or attempted, during
or as part of the criminal act for which the person was convicted and sentenced;
“(E) The manner in which the person committed the criminal act for

which the person was convicted and sentenced;

“(F) The person’s efforts, participation and progress in rehabilitation
programs since the person’s conviction;

“(G) The results of any mental health or substance abuse treatment;

“(H) Whether the person demonstrates accountability and responsibility
for past and future conduct;

“(I) Whether the person has made and will continue to make restitution

to the victim and the community;

“(J) Whether the person will comply with and benefit from all conditions
that will be imposed if the person is conditionally released;

“(K) The safety of the victim, the victim’s family and the community;

“(L) The recommendations of the district attorney, the Oregon Youth
Authority and the Department of Corrections; and

“(M) Any other relevant factors or circumstances raised by the state, the
Oregon Youth Authority, the Department of Corrections or the person.
“(5) The court shall provide copies of its disposition order under subsection
(4) of this section to the parties, to the records supervisor of the
correctional institution in which the person is incarcerated and to the manager
of the institution-based records office of the Department of Corrections.
“(6) The person or the state may appeal an order entered under this section.
On appeal, the appellate court’s review is limited to claims that:

“(a) The disposition is not authorized under this section;

“(b) The court failed to comply with the requirements of this section in
imposing the disposition; or

“(c) The findings of the court are not supported by substantial evidence
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in the record.

“(7) A person described in subsection (1)(a)(B) of this section may

waive a hearing under this section.

“SECTION 17. ORS 137.712 is amended to read:

“137.712. (1)(a) Notwithstanding ORS 137.700 and 137.707, when a person
is convicted of manslaughter in the second degree as defined in ORS 163.125,
assault in the second degree as defined in ORS 163.175 (1)(b), kidnapping in
the second degree as defined in ORS 163.225, rape in the second degree as
defined in ORS 163.365, sodomy in the second degree as defined in ORS
163.395, unlawful sexual penetration in the second degree as defined in ORS
163.408, sexual abuse in the first degree as defined in ORS 163.427 (1)(a)(A)
or robbery in the second degree as defined in ORS 164.405, the court may



impose a sentence according to the rules of the Oregon Criminal Justice
Commission that is less than the minimum sentence that otherwise may be
required by ORS 137.700 or 137.707 if the court, on the record at sentencing,
makes the findings set forth in subsection (2) of this section and finds that
a substantial and compelling reason under the rules of the Oregon Criminal
Justice Commission justifies the lesser sentence. When the court imposes a
sentence under this subsection, the person is eligible for a reduction in the
sentence as provided in ORS 421.121 and any other statute and is eligible
for a hearing and conditional release under ORS 420A.203 and

420A.206.

“(b) In order to make a dispositional departure under this section, the
court must make the following additional findings on the record:

“(A) There exists a substantial and compelling reason not relied upon in
paragraph (a) of this subsection;

“(B) A sentence of probation will be more effective than a prison term in
reducing the risk of offender recidivism; and

“(C) A sentence of probation will better serve to protect society.

“(2) A conviction is subject to subsection (1) of this section only if the
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sentencing court finds on the record by a preponderance of the evidence:
“(a) If the conviction is for manslaughter in the second degree:

“(A) That the victim was a dependent person as defined in ORS 163.205
who was at least 18 years of age;

“(B) That the defendant is the mother or father of the victim;

“(C) That the death of the victim was the result of an injury or illness

that was not caused by the defendant;

“(D) That the defendant treated the injury or illness solely by spiritual
treatment in accordance with the religious beliefs or practices of the defendant
and based on a good faith belief that spiritual treatment would bring

about the victim’s recovery from the injury or illness;

“(E) That no other person previously under the defendant’s care has died
or sustained significant physical injury as a result of or despite the use of
spiritual treatment, regardless of whether the spiritual treatment was used
alone or in conjunction with medical care; and

“(F) That the defendant does not have a previous conviction for a crime
listed in subsection (4) of this section or for criminal mistreatment in the
second degree.

“(b) If the conviction is for assault in the second degree:

“(A) That the victim was not physically injured by means of a deadly
weapon;

*“(B) That the victim did not suffer a significant physical injury; and

“(C) That the defendant does not have a previous conviction for a crime
listed in subsection (4) of this section.

“(c) If the conviction is for kidnapping in the second degree:

“(A) That the victim was at least 12 years of age at the time the crime



was committed; and

“(B) That the defendant does not have a previous conviction for a crime
listed in subsection (4) of this section.

“(d) If the conviction is for robbery in the second degree:
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“(A) That the victim did not suffer a significant physical injury;

“(B) That, if the defendant represented by words or conduct that the defendant
was armed with a dangerous weapon, the representation did not
reasonably put the victim in fear of imminent significant physical injury;
“(C) That, if the defendant represented by words or conduct that the defendant
was armed with a deadly weapon, the representation did not reasonably
put the victim in fear of imminent physical injury; and

“(D) That the defendant does not have a previous conviction for a crime
listed in subsection (4) of this section.

“(e) If the conviction is for rape in the second degree, sodomy in the
second degree or sexual abuse in the first degree:

“(A) That the victim was at least 12 years of age, but under 14 years of
age, at the time of the offense;

“(B) That the defendant does not have a prior conviction for a crime

listed in subsection (4) of this section;

“(C) That the defendant has not been previously found to be within the
jurisdiction of a juvenile court for an act that would have been a felony
sexual offense if the act had been committed by an adult;

“(D) That the defendant was no more than five years older than the victim
at the time of the offense;

“(E) That the offense did not involve sexual contact with any minor other
than the victim; and

“(F) That the victim’s lack of consent was due solely to incapacity to
consent by reason of being under 18 years of age at the time of the offense.
“(f) If the conviction is for unlawful sexual penetration in the second
degree:

“(A) That the victim was 12 years of age or older at the time of the offense;
“(B) That the defendant does not have a prior conviction for a crime

listed in subsection (4) of this section;
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“(C) That the defendant has not been previously found to be within the
jurisdiction of a juvenile court for an act that would have been a felony
sexual offense if the act had been committed by an adult;

“(D) That the defendant was no more than five years older than the victim
at the time of the offense;

“(E) That the offense did not involve sexual contact with any minor other
than the victim;



“(F) That the victim’s lack of consent was due solely to incapacity to
consent by reason of being under 18 years of age at the time of the offense;
and

“(G) That the object used to commit the unlawful sexual penetration was
the hand or any part thereof of the defendant.

“(3) In making the findings required by subsections (1) and (2) of this
section, the court may consider any evidence presented at trial and may receive
and consider any additional relevant information offered by either

party at sentencing.

“(4) The crimes to which subsection (2)(a)(F), (b)(C), (c)(B), (d)(D), ()(B)
and (f)(B) of this section refer are:

“(a) A crime listed in ORS 137.700 (2) or 137.707 (4);

“(b) Escape in the first degree, as defined in ORS 162.165;

“(c) Aggravated murder, as defined in ORS 163.095;

“(d) Criminally negligent homicide, as defined in ORS 163.145;

“(e) Assault in the third degree, as defined in ORS 163.165;

“(f) Criminal mistreatment in the first degree, as defined in ORS 163.205
(D(0)(A);

“(g) Rape in the third degree, as defined in ORS 163.355;

“(h) Sodomy in the third degree, as defined in ORS 163.385;

“(i) Sexual abuse in the second degree, as defined in ORS 163.425;

“(j) Stalking, as defined in ORS 163.732;

“(k) Burglary in the first degree, as defined in ORS 164.225, when it is
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classified as a person felony under the rules of the Oregon Criminal Justice
Commission;

“(L) Arson in the first degree, as defined in ORS 164.325;

“(m) Robbery in the third degree, as defined in ORS 164.395;

“(n) Intimidation in the first degree, as defined in ORS 166.165;

“(0) Promoting prostitution, as defined in ORS 167.012; and

“(p) An attempt or solicitation to commit any Class A or B felony listed

in paragraphs (a) to (L) of this subsection.

“(5) Notwithstanding ORS 137.545 (5)(b), if a person sentenced to probation
under this section violates a condition of probation by committing a

new crime, the court shall revoke the probation and impose the presumptive
sentence of imprisonment under the rules of the Oregon Criminal Justice
Commission.

“(6) As used in this section:

“(a) ‘Conviction’ includes, but is not limited to:

“(A) A juvenile court adjudication finding a person within the court’s
jurisdiction under ORS 419C.005, if the person was at least 15 years of age
at the time the person committed the offense that brought the person within
the jurisdiction of the juvenile court. ‘Conviction’ does not include a juvenile
court adjudication described in this subparagraph if the person successfully



asserted the defense set forth in ORS 419C.522.

“(B) A conviction in another jurisdiction for a crime that if committed

in this state would constitute a crime listed in subsection (4) of this section.
“(b) ‘Previous conviction’ means a conviction that was entered prior to
imposing sentence on the current crime provided that the prior conviction

is based on a crime committed in a separate criminal episode. ‘Previous
conviction’ does not include a conviction for a Class C felony, including an
attempt or solicitation to commit a Class B felony, or a misdemeanor, unless
the conviction was entered within the 10-year period immediately preceding
the date on which the current crime was committed.
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“(c) ‘Significant physical injury’ means a physical injury that:

“(A) Creates a risk of death that is not a remote risk;

“(B) Causes a serious and temporary disfigurement;

“(C) Causes a protracted disfigurement; or

“(D) Causes a prolonged impairment of health or the function of any
bodily organ.

“LIFE IMPRISONMENT

“SECTION 18. (1) A court may not impose a sentence of life
imprisonment without the possibility of release or parole on a person
who was under 18 years of age at the time of committing the offense.
“(2) In determining the appropriate sentence for a person who was
under 18 years of age at the time of committing the offense, if the
court is provided information concerning the following circumstances,
or any other relevant circumstances, the court shall consider those
circumstances in imposing the sentence:

“(a) The person’s age, intellectual capacity and impetuousness at

the time of the offense.

“(b) The person’s family and community environment, history of
trauma and prior involvement in the juvenile dependency system at
the time of the offense.

“(c) The person’s ability at the time of the offense to appreciate the
risks and consequences of the conduct constituting the offense.

“(d) The person’s community involvement prior to the offense.

“(e) Any peer or familial pressure to which the person was subjected
at the time of the offense.

“(f) Whether and to what extent an adult was involved in the
commission of the offense.

“(g) The person’s capacity for rehabilitation.
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“(h) The person’s school records and special education evaluations.
“(1) Any other mitigating factors or circumstances presented by the



person.

“(3)(a) If the court is provided with a report of a mental health
evaluation of the person, the court shall give the evaluation substantial
weight in imposing the sentence if:

“(A) The evaluation was conducted by a psychiatrist or psychologist
whose primary practice involves the treatment of adolescents; and
“(B) The report includes the assessment of the person’s degree of
insight, judgment, self-awareness, emotional regulation and impulse
control.

“(b) Paragraph (a) of this subsection does not constitute a requirement
that a person obtain or submit an evaluation for sentencing.

“(4) When sentencing a person who was under 18 years of age at the
time of committing the offense, under no circumstances may the court
consider the age of the person as an aggravating factor.

“(5) When sentencing a person who was under 18 years of age at the
time of committing an offense to a term of imprisonment, the court
shall indicate in the judgment:

“(a) The age of the person at the time of committing the offense;

and

“(b) That the person is eligible for a hearing and release under

section 19 of this 2019 Act.

“SECTION 19. (1)(a) A person convicted of an offense or offenses
other than aggravated murder as defined in ORS 163.095, murder as
defined in ORS 163.115 or rape in the first degree as defined in ORS
163.375 (1)(a), committed when the person was under 18 years of age,
who is serving a sentence of imprisonment for the offense or offenses,
is eligible for release on post-prison supervision as provided in this
section after the person has served 15 years of imprisonment.
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“(b) Nothing in this section is intended to prevent a person from

being released prior to serving 15 years of imprisonment under any
other provision of law.

“(c) As used in this subsection, ‘served 15 years of imprisonment’
means that 15 years have passed since the person began serving the
sentence, including pretrial incarceration but not including any reduction
in sentence under ORS 421.121 or any other statute.

“(2) This section applies notwithstanding the fact that the person

was:

“(a) Sentenced to a mandatory minimum sentence for an offense

other than aggravated murder as defined in ORS 163.095, murder as
defined in ORS 163.115 or rape in the first degree as defined in ORS
163.375 (1)(a) under ORS 137.700 or 137.707, a determinate sentence under
ORS 137.635 or a sentence required by 137.717 or any other provision
of law.



“(b) Sentenced to two or more consecutive sentences under ORS
137.123.

“(3) When a person eligible for release on post-prison supervision

as described in subsection (1) of this section has served 15 years of
imprisonment, the State Board of Parole and Post-Prison Supervision
shall hold a hearing. The hearing must provide the person a meaningful
opportunity to be released on post-prison supervision.

“(4) The board may require the person, before holding a hearing
described in this section, to be examined by a psychiatrist or psychologist
with expertise in adolescent development. Within 60 days of the
evaluation, the examining psychiatrist or psychologist shall file a
written report of the findings and conclusions of the examination with
the board. A certified copy of the report shall be provided to the person
and the person’s attorney.

“(5) During a hearing under this section, the board shall consider
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and give substantial weight to the fact that a person under 18 years

of age is incapable of the same reasoning and impulse control as an
adult and the diminished culpability of minors as compared to that of
adults. The board shall also consider the following circumstances, if
relevant to the specific person and offense:

“(a) The age and immaturity of the person at the time of the offense.
“(b) Whether and to what extent an adult was involved in the offense.
“(c) The person’s family and community circumstances at the time

of the offense, including any history of abuse, trauma and involvement
in the juvenile dependency system.

“(d) The person’s subsequent emotional growth and increased maturity
during the person’s imprisonment.

“(e) The person’s participation in rehabilitative and educational
programs while in custody if such programs have been made available
to the person and use of self-study for self-improvement.

“(f) A mental health diagnosis.

“(g) Any other mitigating factors or circumstances presented by the
person.

“(6) Under no circumstances may the board consider the age of the
person as an aggravating factor.

“(7) If the board finds that, based on the consideration of the age

and immaturity of the person at the time of the offense and the
person’s behavior thereafter, the person has demonstrated maturity
and rehabilitation, the board shall order the person to be released on
post-prison supervision in accordance with ORS 144.096 and 144.098
within 60 days of the date of the hearing.

“(8) If the board determines that the person has not demonstrated
maturity and rehabilitation under subsection (7) of this section, the
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board may postpone a subsequent hearing to a date that is at least two
years but no more than 10 years from the date of the hearing.

“(9) The person may waive a hearing under this section. Notwithstanding
waiver of the hearing, the board shall hold a hearing under

this section upon the person’s written request.

“(10) The board shall provide notice of the hearing to:

“(a) The district attorney of the county in which the person was

convicted; and

“(b) The victim of any offense for which the person is serving a

sentence, if the victim requests to be notified and furnishes the board

with a current address.

“(11) A person has the right to counsel, including counsel appointed

at board expense, at a hearing under this section.

“(12) The board may adopt rules to carry out the provisions of this

section.

“SECTION 20. ORS 144.185 is amended to read:

“144.185. Before making a determination regarding a prisoner’s release on
parole as provided by ORS 144.125 or section 19 of this 2019 Act, the State
Board of Parole and Post-Prison Supervision may cause to be brought before
it current records and information regarding the prisoner, including:

“(1) Any relevant information which may be submitted by the prisoner,

the prisoner’s attorney, the victim of the crime, the Department of Corrections,
or by other persons;

“(2) The presentence investigation report specified in ORS 144.791 or if
no such report has been prepared, a report of similar content prepared by
institutional staff;

“(3) The reports of any physical, mental and psychiatric examinations of
the prisoner;

“(4) The prisoner’s parole plan; and

“(5) Other relevant information concerning the prisoner as may be rea-
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sonably available.

“SECTION 21. ORS 163.155 is amended to read:

“163.155. (1) When a defendant, who was at least 15 years of age at the
time of committing the murder, is convicted of murdering a pregnant victim
under ORS 163.115 (1)(a) and the defendant knew that the victim was pregnant,
the defendant shall be sentenced to life imprisonment without the
possibility of release or parole if the person was at least 18 years of age

at the time of committing the offense or to life imprisonment. The court
shall conduct a sentencing proceeding to determine whether the defendant
shall be sentenced to life imprisonment without the possibility of release or
parole as described in subsection (4) of this section or to life imprisonment



as described in subsection (5) of this section. If the defendant waives all
rights to a jury sentencing proceeding, the court shall conduct the sentencing
proceeding as the trier of fact. The procedure for the sentencing proceeding,
whether before a court or a jury, shall follow the procedure of ORS

163.150 (1)(a), as modified by this section.

“(2) Following the presentation of evidence and argument under subsection
(1) of this section, the court shall instruct the jury that the trial

court shall sentence the defendant to life imprisonment without the possibility
of release or parole as described in subsection (4) of this section, unless

after considering all of the evidence submitted, 10 or more members of

the jury find there are sufficient mitigating circumstances to warrant life
imprisonment with the possibility of release or parole as described in subsection
(5) of this section. If 10 or more members of the jury do not find there

are sufficient mitigating circumstances to warrant life imprisonment with

the possibility of release or parole, the trial court shall sentence the defendant
to life imprisonment without the possibility of release or parole as

described in subsection (4) of this section. If 10 or more members of the jury
find there are sufficient mitigating circumstances to warrant life
imprisonment with the possibility of release or parole, the trial court shall
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sentence the defendant to life imprisonment as described in subsection (5)

of this section.

“(3) Nothing in this section precludes the court from sentencing the defendant
to life imprisonment, as described in subsection (5) of this section,

or life imprisonment without the possibility of release or parole, as described
in subsection (4) of this section, pursuant to a stipulation of sentence or
stipulation of sentencing facts agreed to and offered by both parties if the
defendant waives all rights to a jury sentencing proceeding.

“(4) A sentence of life imprisonment without the possibility of release or
parole under this section may not be suspended, deferred or commuted by any
judicial officer, and the State Board of Parole and Post-Prison Supervision
may neither parole the prisoner nor reduce the period of confinement in any
manner whatsoever. The Department of Corrections or any executive official
may not permit the prisoner to participate in any sort of release or furlough
program.

“(5) If the defendant is sentenced to life imprisonment, the court shall

order that the defendant be confined for a minimum of 30 years without
possibility of parole, release to post-prison supervision, release on work release
or any form of temporary leave or employment at a forest or work

camp.

“(6) At any time after completion of the minimum period of confinement
pursuant to subsection (5) of this section, the board, upon the petition of a
prisoner so confined, shall hold a hearing to determine if the prisoner is

likely to be rehabilitated within a reasonable period of time. The sole issue



shall be whether the prisoner is likely to be rehabilitated within a reasonable
period of time. The proceeding shall be conducted in the manner prescribed
for a contested case hearing under ORS chapter 183, except that:

“(a) The prisoner has the burden of proving by a preponderance of the
evidence the likelihood of rehabilitation within a reasonable period of time;
“(b) The prisoner has the right, if the prisoner is without sufficient funds
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to employ an attorney, to be represented by legal counsel, appointed by the
board, at board expense; and

“(c) The prisoner has the right to a subpoena upon a showing of the

general relevance and reasonable scope of the evidence sought, provided that
any subpoena issued on behalf of the prisoner must be issued by the board
pursuant to rules adopted by the board.

“(7) If, upon hearing all of the evidence, the board, upon a unanimous

vote of three board members or, if the chairperson requires all voting members
to participate, a unanimous vote of all voting members, finds that the
prisoner is capable of rehabilitation and that the terms of the prisoner’s
confinement should be changed to life imprisonment with the possibility of
parole, release on post-prison supervision or work release, it shall enter an
order to that effect and the order shall convert the terms of the prisoner’s
confinement to life imprisonment with the possibility of parole, release on
post-prison supervision or work release and may set a release date. Otherwise
the board shall deny the relief sought in the petition.

“(8) Not less than two years after the denial of the relief sought in a petition
under this section, the prisoner may petition again for a change in the

terms of confinement. Further petitions for a change may be filed at intervals
of not less than two years thereafter.

“VICTIM NOTIFICATION

“SECTION 22. (1) The division of the Department of Justice providing
victim and survivor services shall, in consultation with district

attorney victim assistance programs and community-based victim

service providers, develop model polices for providing notice to victims
concerning waiver hearings under ORS 419C.349 (1)(a) and hearings
conducted pursuant to ORS 420A.203. The policies must ensure that

victim notification is provided in a trauma-informed and culturally
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specific manner.

“(2) Prior to a waiver hearing under ORS 419C.349 (1)(a) or a hearing
conducted pursuant to ORS 420A.203, notice of the hearing shall be
provided to the victim of the offense by the district attorney’s victim
assistance program in accordance with the model policies described in
subsection (1) of this section, and in a manner that informs the victim



of the victim’s rights. The district attorney’s victim assistance program

shall also provide to the victim accompaniment to court

hearings and referrals to community-based victim services that are,

where available, culturally specific.

“MISCELLANEOUS

“SECTION 23. (1) Sections 18 and 19 of this 2019 Act and the

amendments to ORS 137.071, 137.124, 137.705, 137.707, 137.712, 144.185,
161.610, 161.620, 163.155, 163A.130, 163A.135, 419C.346, 419C.349, 419C.352,
419C.355, 419C.358,419C.361, 420.011 and 420A.203 by sections 1 to 17, 20
and 21 of this 2019 Act become operative on January 1, 2020.

“(2) The State Board of Parole and Post-Prison Supervision, the

Oregon Youth Authority, the Department of Corrections and the Judicial
Department may take any action before the operative date

specified in subsection (1) of this section that is necessary to enable

the board, authority or department to exercise, on and after the operative

date specified in subsection (1) of this section, all of the duties,

functions and powers conferred on the board, authority or department

by sections 18 and 19 of this 2019 Act and the amendments to ORS

137.071, 137.124, 137.705, 137.707, 137.712, 144.185, 161.610, 161.620, 163.155,
163A.130, 163A.135, 419C.346, 419C.349, 419C.352, 419C.355, 419C.358,
419C.361, 420.011 and 420A.203 by sections 1 to 17, 20 and 21 of this 2019
Act.
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“SECTION 24. Sections 18 and 19 of this 2019 Act and the amendments

to ORS 137.071, 137.124, 137.705, 137.707, 137.712, 144.185, 161.610,
161.620, 163.155, 163A.130, 163A.135, 419C.346, 419C.349, 419C.352, 419C.355,
419C.358, 419C.361, 420.011 and 420A.203 by sections 1 to 17,20 and 21 of
this 2019 Act apply to sentences imposed on or after January 1, 2020.
“SECTION 25. The unit captions used in this 2019 Act are provided

only for the convenience of the reader and do not become part of the

statutory law of this state or express any legislative intent in the

enactment of this 2019 Act.

“SECTION 26. This 2019 Act takes effect on the 91st day after the

date on which the 2019 regular session of the Eightieth Legislative

Assembly adjourns sine die.”.
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Unfortunately, that did not occur and the amendment I had drafted was not able to be heard or
considered.



Senate Bill 1008 — The Youth Justice Reform Bill, does the following:

. Eliminates the automatic waiver of kids into the adult justice system and requires a judge
to make the determination whether a child should be tried and sentenced as a juvenile or an adult.

. Extends the eligibility for “second look™ hearings, which occur halfway through a youth
sentence and allow a judge to order supervised release for a child if the judge determines that
they have been significantly rehabilitated, do not pose a danger to the community and that the
outcomes for that youth will be better served by release.

. Allows transfer hearings for children who are aging out of the Oregon Youth Authority
and into adult prison with less than two years remaining on their sentence. A judge can order
supervised release for the remainder of their sentence, if appropriate.

. Fixes the constitutional problem identified by the United States Supreme Court by
eliminating automatic life without parole sentences for children and make them eligible for a
parole hearing after serving 15 years of their sentence.

. Is not retroactive, applies only to sentences imposed after January 1, 2020, and no
currently incarcerated youth offenders will be released by its passage. All provisions of Measure
11 that pertain to adults are left entirely intact.

Senate Bill 1008 still allows the DA to seek the maximum penalties for youth offenders, and
only transfers some authority from the DA’s to the Judges, whom are both elected by the citizens
within their jurisdiction. This bill had a long bicameral bipartisan effort and body of work by key
legislators in the areas of Judiciary and Juvenile Justice.

Respectfully,

David Brock Smith

Oregon House of Representatives

District 01

Curry, Coos, Douglas & Josephine Counties
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